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IN THE 


United States Court of Appeals 

District of Columbia. 


Nos. 9372, 9373, 9416, 9419. 


Interstate Broadcasting Company, Inc., and 
Pioneer Mercantile Company, Appellants, 

v. 

Federal Communications Commission, Appellee . 


Appeals from Decisions and Orders of the Federal 
Communications Commission. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

These are appeals from decisions and orders of the Fed¬ 
eral Communications Commission granting without hear¬ 
ing applications of Washita Valley Broadcasting Corpor¬ 
ation (1) for a construction permit to establish a new sta¬ 
tion at Chickasha, Oklahoma, to operate on the frequency 
1560 kilocycles with 250 watts power, unlimited time 
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(rendered March 7, 1946, and made final Augnst 1, 1946), 
and (2) for modification of the said construction permit 
(rendered August 19, 1946, and made final November 7, 
1946). Petitions for reconsideration and hearing were filed 
with respect to Commission action on each application and 
denied by the Commission. (Tr. 231, 234, 375, 427.) Appeals 
were filed on August 21 and 22, 1946, and on November 12 
and 20, 1946. These appeals are taken by appellants, as 
persons aggrieved and whose interests are adversely 
affected by the decisions of the Commission granting the 
aforesaid applications, pursuant to Section 402(b)(2) of 
the Communications Act of 1934, as amended (see Annex 
1), which confers jurisdiction of such cases upon this 
Court. 

STATEMENT OF CASE * 

The four appeals involve substantially the same record 
and issues, and have been consolidated for purposes of this 
brief. 

Appellant, Interstate Broadcasting Company, Inc. (here¬ 
inafter referred to as Interstate), is the licensee of Station 
WQXR at New York City, which operates on the frequency 
1560 kilocycles 'with 10 kilowatts power and non-directional 
antenna, unlimited time. Appellant, Pioneer Mercantile 
Company (hereinafter referred to as Pioneer), is the 
licensee of Station KPMC at Bakersfield, California, which 
operates on the frequency 1560 kilocycles with one kilowatt 
power, unlimited time. Washita Valley Broadcasting Cor¬ 
poration (hereinafter referred to as Washita) was an ap¬ 
plicant for a construction permit to establish a new station 
at Chickasha, Oklahoma, to operate on the frequency 1560 
kilocycles with 250 watts power, unlimited time, and its 
application was granted by the Commission without hear¬ 
ing on March 7, 1946. 

Appellants on March 22 and 27,1946, petitioned the Com¬ 
mission to reconsider and to set aside its decision and to 

* The record references are to the Administrative Transcript filed by the 
. Commission. 
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designate the application for hearing with appellants being 
made parties thereto pursuant to Section 1.387(a) of the 
Commission’s Rules of Practice and Procedure (see Annex 
2). (Tr. 231, 234.) On August 1,1946 (publicly announced 
August 2, 1946), the Commission denied appellants’ peti¬ 
tions and made final its March 7,1946 grant of the applica¬ 
tion. (Tr. 372.) On August 12, 1946, appellants filed peti¬ 
tions for review of the Commission’s decision and order of 
August 1, 1946, together with petitions to postpone the 
effective date thereof. These petitions were denied on 
August 19, 1946, (Tr. 375, 427, 441, 382, 438, 442) and on 
the same day the Commission granted without hearing 
Washita’s application for modification of construction per¬ 
mit. Petitions for reconsideration of this action, together 
with petitions for interim relief, were filed by appellants on 
September 9,1946, and November 5,1946, respectively, and 
denied by the Commission on November 7, 1946. There¬ 
after the Commission on November 9, 1946, authorized 
Washita to commence program tests and this Court, on 
November 20, 1946, pursuant to petition by appellant, 
stayed the effective date of the Commission’s order until 
determination of the merits. 

FACTS RE STATION WQXR. 

Station WQXR has been operated by appellant, Inter¬ 
state Broadcasting Company, Inc., on 1560 kilocycles with 
5 kilowatts power since March 24, 1941, and with 10 kilo¬ 
watts power since October 21, 1941. Station WQXR oper¬ 
ates under Section 3.25(b) of the Commission’s Rules and 
Regulations (see Annex 2) as a station assigned to a clear 
channel, and during nighttime hours of operation it has 
rendered an interference-free skywave service to a distance 
of 345 miles from New York. The operation of the pro¬ 
posed Washita station will reduce Station WQXR’s 
present skywave service radius from 345 miles to 310 miles. 

Station WQXR also has pending before the Commission 
an application (FCC File No. Bl-P-4506, filed January 23, 
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1946) for an increase in power from 10 to 50 kilowatts in 
order to improve its service to distant listeners. Operating 
as proposed with 50 kilowatts, Station WQXR’s skywave 
service radius would be increased from 345 miles to 715 
miles. The operation of the proposed Washita station 
would reduce this service radius from 715 miles to 320 
miles. (Tr. 231, et seq.) 

Station WQXR, with full knowledge and sanction of the 
Commission, has carried on extensive experimentation and 
has made every effort to develop a useful skywave service 
(See In re Ann Arbor Broadcasting Co., Inc., 5 FCC Re¬ 
ports 284 at 288-290), 1 with the result that now a substan¬ 
tial percentage of the regular listeners of Station WQXR 
receive only skywave service. Station WQXR is located 
in the Country’s largest metropolitan area and has avail¬ 
able to it and has utilized for broadcasting purposes the 
very best program material. (Tr. 435.) The station has 
no network affiliations and its programs are not duplicated 
from any other source. Its programs can, therefore, be 
heard in outlying areas only by means of its skywave ser¬ 
vice, which reports filed with the Commission show’ to be 
of a highly satisfactory character. (Tr. 231, et seq.) 

The areas in wdiich Station WQXR’s nighttime skywave 
service w’ould be destroyed would be as much as 7500 
square miles in the case of its present 10 kilowatt operation 
and 19,000 square miles in the case of its proposed 50 kilo¬ 
watt operation. According to the 1940 U. S. Census, there 
are approximately 1,500,000 people (about 475,000 of whom 
are outside population centers of 2500 or more) within the 

i The Commission in denying an application of Ann Arbor Broadcasting 
Company, Inc. which would have caused interference to WQXR stated (pg. 
288): “Station WQXR has been in operation a number of years and is 
engaged in a program of engineering research, whereby information on the 
propagation characteristics within the broadcast band will be extended above 
the 1190 kc. frequency to which the ‘clear channel survey’ has been limited. 
Such survey will afford information on the useful daytime skywave that exists 
in the higher frequencies of the broadcast band. Station WQXR is carrying 
out this experimental work in connection with the Bureau of Standards at 
Washington, D. C. The signal of the proposed station, delivered in Wash¬ 
ington, D. C., would be about equal to that from Station WQXR, and it 
would interfere with the experimental work being conducted by the latter 
station.” 
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7500 square mile area in which the station’s present sky- 
wave service would be destroyed, and approximately 
2,600,000 (about 830,000 of whom are in rural locations) 
within the 19,000 square mile area in which the station’s 
proposed 50 kilowatt skywave service would be destroyed. 
(App. p. 22.) Moreover, the interfering effects of the 
proposed Chickasha station on 1560 kilocycles would result 
in a far greater loss of service from WQXR to its present 
and future nighttime listeners than is indicated by the 
figures derived from the FCC Engineering Standards 
(App. p. 23) and if a hearing had been afforded, appel¬ 
lant would have introduced competent technical evidence 
to so prove. 

FACTS RE STATION KPMC. 

Pioneer Mercantile Company has been licensed by the 
Federal Communications Commission to operate Station 
KPMC at Bakersfield, California, since February 12, 1935. 
On March 4, 1941, it filed with the Commission an applica¬ 
tion (FCC File No. B5-P-3118) for authority to change 
frequency from 1600 to 1560 kilocycles and to operate with 
10 kilowatts power. This application was granted by the 
Commission on February 24, 1942, authorizing immediate 
operation with 1 kilowatt power, since new 10 kilowatt 
equipment was not available because of the wartime freeze. 
The grant was conditioned on the requirement that Station 
KPMC would pursue its request for authority to increase 
its power to 10 kilowatts (App. p. 29) when equipment again 
became available. Prior to the issuance of the Commission’s 
order and grant of the application for 1 kilowatt first on the 
frequency 1550 kilocycles and then on 1600 kilocycles, the 
Commission had indicated through correspondence with 
Station KPMC that operation of this station as one render¬ 
ing skywave service would be required. (See Commission’s 
letter to Station KPMC dated March 28,1941, App. p. 31.) 
The original application for 10 kilowatts has remained in 
the Commission’s pending file and Station KPMC has pur- 
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sued the requirement for 10 kilowatt operation by filing its 
application for such authorization on April 22, 1946 (FCC 
File No. B5-P-4868). 

Station KPMC’s skywave service radius, operating as 
proposed with 10 kilowatts power, would be 345 miles. The 
record shows that the operation of the proposed Washita 
station would cause objectionable interference to the pro¬ 
posed skywave service of KPMC and would result in the 
elimination of its skywave service area to the east. (Tr. 
234, et seq.) Station KPMC is located in the vast central 
valley of California and the areas to the east and north of 
the station are sparsely settled and are dependent upon long 
distance radio transmission, such as that from KPMC, for 
broadcast service. (Tr. 375, et seq.) 

STATUTE INVOLVED. 

The statute involved in these appeals is the Communica¬ 
tions Act of 1934, as amended. The pertinent provisions 
thereof are printed as an Annex hereto. (Annex 1.) 

STATEMENT OF POINTS. 

1. The Commission’s orders granting without hearing 
the application of Washita for construction permit and for 
modification thereof are void because they were rendered 
without affording appellants an opportunity to be heard 
as required by the Communications Act of 1934, as 
amended, and the Fifth Amendment to the Constitution. 

(a) The orders appealed from result in a substantial 
modification of the licenses held by appellants, since they 
curtail present and proposed service of Stations WQXR 
and KPMC, and appellants should have been afforded an 
opportunity to be heard as required by Section 312(b) of 
the Act (see Annex 1). 

(b) The order appealed from deprives appellants with¬ 
out hearing from continued access to a substantial portion 
of their present and potential listening audience. 
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(c) The orders appealed from result in a change in the 
class and character of the frequency 1560 kilocycles without 
appellants’ consent or hearing as required by Section 
303(f) of the Act (see Annex 1). 

(d) The orders appealed from substantially nullify 
appellants’ rights to a hearing on their pending applica¬ 
tions where mutually destructive electrical interference is 
involved. 

2. The Commission’s decisions and orders are void since 
they are predicated upon the erroneous conclusion that con¬ 
tinuation of existing sky wave service by Station WQXR or 
KPMC would be in derogation of Cuba’s priority to use of 
the frequency 1560 kilocycles under NARBA. 

3. The Commission’s decisions and orders are void in 
so far as they are based on a treaty which by its express 
terms has expired. 

4. The Commission’s decisions and orders are contrary 
to law and inconsistent with the public interest, convenience 
and necessity in that they deprive the United States of such 
rights as it may properly claim for the use of the frequency 
1560 kilocycles for Class I-B stations. 

SUMMARY OF ARGUMENT. 

L 

Appellants as licensees under the Act and as applicants 
with applications for increases in facilities pending before 
the Commission have a substantial and appealable interest 
in the grant of the Washita application since objectionable 
interference would thereafter result, destroying appel¬ 
lants’ skywave service and depriving appellants of con¬ 
tinuing access to their present and potential listening 
audience. The refusal of the Commission to permit appel¬ 
lants to be heard and present evidence deprived them of 
their rights to a hearing under the provisions of the Com¬ 
munications Act of 1934, as amended, as well as under the 
due process clause of the Fifth Amendment to the Consti¬ 
tution of the United States. 
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2 . 

The Commission’s decisions and orders rest upon the 
erroneous conclusion that continued operation of appel¬ 
lants ’ stations with rendition of extensive skywave service 
would be in derogation of Cuba’s priority to use the fre¬ 
quency 1560 kilocycles under NARBA. Although Cuba 
originally had priority of use on 1560 kilocycles, it did not 
and does not now have the right to exclusive use of that 
frequency, and the frequency may be used both by Class I 
and Class II stations in the United States according to the 
specific terms of NARBA. That the continued operation 
of appellants’ stations as I-B would not be in derogation of 
Cuba’s prior rights is apparent from the Commission’s 
rules themselves [Sec. 3.25(b)] which provide for the 
assignment of Class I-B stations on the frequency 1560 
kilocycles in this Country. Furthermore, since Cuba did 
not make use of 1560 kilocycles as required by NARBA at 
any time prior to the expiration thereof, it has, by such 
non-use, relinquished and lost any such prior rights which 
it might otherwise have asserted. 


3. 

The treaty on w T hich the Commission based its decisions 
and orders expired by its express terms on March 28,1946. 
Since the decisions and orders are predicated on an erro¬ 
neous conception of fact and law, the decisions and orders 
are invalid. 

4. 

The Commission acted arbitrarily and capriciously and 
contrary to the public interest, convenience and necessity 
by permitting a degradation of service on 1560 kilocycles 
which will be prejudicial to the rights of the United States 
to make use of the frequency 1560 kilocycles for Class I-B 
stations. The Commission is now engaged in a hearing in¬ 
volving a determination of allocation policy for clear 
channel broadcasting, including the use of 1560 kilocycles, 
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as a basis for recommendation to the Department of State 
in connection with the formulation of a new treaty, and the 
grant of the Washita application will degrade and change 
the status of 1560 kilocycles to such an extent that it will 
not be usable as a I-B channel in this Country, thus pre¬ 
cluding in this respect the negotiation of a treaty provision 
beneficial to the United States. 

ARGUMENT. 

A. The Commission’s Orders Granting without Hearing 
the Applications of Washita are Void because they 
were Rendered without Affording Appellants an 
Opportunity to be Heard as Required by the Communi¬ 
cations Act and the Fifth Amendment. 

l. The orders appealed from result in a substantial 
modification of the licenses held by appellants who 
should have been afforded an opportunity to be 
be heard as required by Section 312(b) of the Act. 

The Commission’s denial of appellants’ petitions for re¬ 
consideration and hearing is based on an arbitrary conclu¬ 
sion that Stations WQXR and KPMC are operating as 
Class II stations and that “there appears to be no valid 
basis for setting aside the Chickasha [Washita] grant”. 
This conclusion is contrary to the facts and the Commis¬ 
sion’s own rules and regulations, and is in violation of the 
rights acquired by appellants under their past and present 
licenses and orders of the Commission. 

There is no rule or regulation of the Commission offi¬ 
cially classifying WQXR or KPMC, and there is no condi¬ 
tion or provision in their respective licenses by which they 
are so classified. However, the inference to be drawn from 
Sec. 3.25(b) of the regulations specifying the use of 1560 
kc. for Class I-B stations, and from the Commission’s past 
actions relative to appellants’ stations is clearly to afford 
protection to appellants’ skvwave service. 
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The significance to be attributed to station classification 
has been clearly stated by the Commission itself in several 
decisions. In the matter of the Application of WREN 
Broadcasting Company, Inc., (Docket No. 5491, June 19, 
1940), the Commission said: 

“The classification of stations under the Commis¬ 
sion’s rules and standards of engineering practice is 
purely for the administrative convenience of the Com¬ 
mission in allocating frequencies and is not a source of 
any right in licensees or applicants.” 

(See also In the Matter of New Jersey Broadcasting Cor¬ 
poration (WHOM), decided July 16, 1940, 8 FCC Reports 
154; In the Matter of Miami Broadcasting Co., (WQAM), 
decided February 11, 1941, 8 FCC Reports 376.) 

Moreover, the Commission’s Standards of Good Engi¬ 
neering Practice provide that: 

“The class of any station is determined by the 
channel assignment, the power, and the field intensity 
contour to which it renders service free of interference 
from other stations as determined by these standards. 
* # * any station to which the interference is reduced 
so that service is rendered to a contour normally pro¬ 
tected for a higher class will he automatically changed 
to that class if consistent with its power and channel 
assignment.” (Italics supplied) 

Therefore, Station WQXR, operating on 1560 kilocycles, 
which is available for I-B assignment under Commission 
Rule 3.25(b), supra, with power of 10 kilowatts (and a 
pending application for 50 kilowatts), has all the requisite 
qualifications for automatic I-B classification under the 
Commission’s rules since it has been operating as such and 
not as a Class II station. Unless the matter of the Com¬ 
mission’s convenience with regard to classifications is, in 
utter disregard of reality and the public interest, to be 
given paramountcy over service areas and populations 
served by station licensees , under licenses issued pursuant 
to statutory authority, then it is obvious that the Commis- 
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sion’s action will result in the creation of objectionable in¬ 
terference to Station WQXR and deprive it of its proper 
status under the Commission’s rules. Since, under the 
Commission’s own decisions, station classification ‘‘is not 
a source of any right in licensees or applicants”, but is 
purely a matter of administrative convenience, it is sub¬ 
mitted that such convenience can not be made a basis for 
penalizing a licensee by summarily curtailing its service 
area without hearing and without record evidence as to the 
public interest involved, particularly where such service 
area has been established and a listening audience created 
by long continued operation under the terms of a statutory 
license. 

If substance be regarded rather than form, it is obvious 
that the granting of the Washita application results in 
what amounts to a modification of appellants’ licenses and, 
in such case, Section 312(b) of the Act provides a right of 
participation by appellants in the proceedings on the 
Washita application and such participation should have 
been accorded from the outset. Under Section 312(b) both 
appellants were entitled to participate in the proceedings 
as parties and with the rights of parties. The statute “con¬ 
templates that a licensee’s right, although limited and de¬ 
feasible, shall not be modified or destroyed without a hear¬ 
ing” and where appellant’s interest existed from the be¬ 
ginning, “it is not enough that that interest was considered 
by the Commission”, since “it is axiomatic that one whose 
rights will be affected, not only may himself engage in their 
protection, but must do so affirmatively and at every step 
in the proceedings—or take the consequences of his de¬ 
fault”. See Concurring Opinion of Chief Justice Groner 
and Associate Justice Vinson in National Broadcasting 
Company, Inc., v. Federal Communications Commission, 
76 App. D. C. 238, 132 P. (2d) 545, 563; Affirmed, Federal 
Communications Commission v. National Broadcasting 
Company, Inc., 319 U. S. 239, 87 L. Ed. 1374. 

In affirming the judgment of this Court in the National 
Broadcasting Company case, supra, the Supreme Court 
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held that, where the grant of an application which would 
create interference on the channel assigned to another sta¬ 
tion was made -without making the latter station a party to 
the proceeding and affording it an opportunity to be heard, 
such action was in fact and in substance a modification of 
the latter station’s license, and that this being so, Section 
312(b) required that the station so adversely affected be 
made a party to the proceeding. In this connection the 
Court said (pp. 245-246): 

“We can accord no other meaning to the language 
of the proviso which requires that the holder of the 
license which is to be modified must have notice in 
writing of the proposed action and the grounds there¬ 
for and must be given a reasonable opportunity to 
show cause why an order of modification should not 
issue. Certainly one who is to be notified of a hearing 
and to have the right to show cause is not to be con¬ 
sidered a stranger to the proceeding but is, by the very 
provisions of the statute, to be made a party. * * * A 
licensee cannot show cause unless it is afforded oppor¬ 
tunity to participate in the hearing, to offer evidence, 
and to exercise the other rights of a party.” 

2. The order appealed from deprives appellants without 
hearing from continued access to a substantial portion 
of their present and potential listening audience. 

The record clearly shows that the Commission’s order 
deprives appellants of freedom from interference to their 
present and proposed skywave service over large areas, and 
thus deprives them of their right to continue to serve their 
present and potential listening audience in those areas. 

The service of an existing broadcast station and the in¬ 
vestment therein may not be impaired or destroyed through 
the grant, extension or modification of the facilities of other 
applicants or licensees without a hearing before the Com¬ 
mission on the question whether the public interest, conveni¬ 
ence, and necessity will be served by such injury or destruc¬ 
tion. Cf. the Concurring Opinion of Associate Justice 
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Stephens in National Broadcasting Company, Inc,, v. Fed¬ 
eral Communications Commission, 76 App. D. C. 238; 132 F. 
(2d) 545,563-565 (Aff. 319 U. S. 239; 87 L. Ed. 1374), where¬ 
in the following controlling principles were stated: 

“Even if the Communications Act were doubtful in 
its recognition of the existence of rights in licensees 
and in its provision for hearings upon the question 
whether the public interest requires the reduction or 
destruction of such rights, I think it would be the duty 
of the courts to construe the Act as recognizing such 
rights and providing for such hearings—and this for 
two reasons. First, in the absence of indubitably clear 
language requiring such a conclusion, it would be un¬ 
thinkable to conclude that the Congress would provide 
for the granting of station licenses for radio broadcast¬ 
ing contemplating, in connection with operating a sta¬ 
tion, investment in building space and equipment, the 
hiring of talent, the contracting for advertising, and the 
employment of labor, but at the same time fail to rec¬ 
ognize that by whatever technical name they might be 
called, whether property rights or license rights, inter¬ 
ests would arise, in the persons to whom licenses were 
granted, which should as a matter of fair play not be 
impaired or destroyed by the Communications Commis¬ 
sion without a hearing upon the question whether the 
public interest would be served by their impairment or 
destruction. Right to a hearing before injury by the 
government in the public interest is one of the funda¬ 
mental decencies guaranteed by democratic institutions. 
It is the safeguard of the Anglo-American legal system 
against arbitrary or capricious action by public authori¬ 
ties. No purpose should be attributed to Congress to 
deny such a right. Second, to construe doubtful lan¬ 
guage of Congress as permitting the impairment or de¬ 
struction of a licensee’s interests without a hearing 
would be to invalidate, under the due process clause of 
the Fifth Amendment, the action of Congress. That 
that clause protects against the arbitrary impairment 
or destruction of substantial rights even though they 
are limited by the public interest, is not open to doubt. 
Cf. Northern Cedar Co. v. French, 1924,131 Wash. 394, 
230 P. 837.” 
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3. The orders appealed from result in a change in the class 
and character of the frequency 1560 kilocycles with¬ 
out appellants’ consent or hearing as required by Sec¬ 
tion 303(f) of the Act. 

Under Section 303(f) of the Act the Commission is pro¬ 
hibited from making changes in the frequencies, authorized 
power, or in the times of operation of any station without 
the consent of the station licensee “unless, after a public 
hearing, the Commission shall determine that such changes 
will promote public convenience or interest or will serve 
public necessity, or the provisions of this Act will be more 
fully complied with.” (Italics supplied) 

“The principal concern of the section is interference, and 
the limitations of the proviso, including the requirement of 
hearing, relate to matters most likelv to cause and most di- 
rectly related to interference. # * * Section 303(f) deals with 
subject matter which necessarily involves at least two pri¬ 
vate parties in addition to the Commission, with the prin¬ 
cipal occasion for difference and dispute between or among 
them, namely, interference, and with the chief causes of 
this.” National Broadcasting Co. v. Federal Communica¬ 
tions Commission, supra. 

The hearing contemplated by Section 303(f) embraces 
“The essential minima for fair hearing [which] would seem 
to include a reasonable opportunity to present evidence con¬ 
cerning disputed issues of fact and argument upon issues 
of law affecting the party tendering them, and to do both as 
a party to the proceeding, not merely in the character of one 
present on sufferance or favor.” National Broadcasting 
Co. v. Federal Communications Commission, supra. 

Since Section 3.25(b) of the Commission’s Rules and Reg¬ 
ulations provides that Class I stations may be assigned to 
the channel 1560 kilocycles and since the grant of the 
Washita application authorizing operation on the frequency 
1560 kilocycles with 250 watts power, unlimited time, would 
produce such a degree of electrical interference on the fre¬ 
quency as to preclude its use in this Country as a Class I-B 


15 


channel by Stations WQXR and KPMC, as presently util¬ 
ized by those stations, the class and character of the fre¬ 
quency has obviously been changed. Under these circum¬ 
stances appellants were entitled to a hearing under Section 
303(f) of the Act. 

4. The orders appealed from substantially nullify appel¬ 
lants’ right to a hearing on their pending applications. 

Congress in the Communications Act [Section 309(a)] 
(see Annex 1) has granted applicants for station licenses 
a right to a hearing on their applications before denial and 
the Supreme Court has held that “where two bona fide ap¬ 
plications are mutually exclusive the grant of one without 
a hearing to both deprives the loser of the opportunity 
which Congress chose to give him.” Ashbacker Radio Corp. 
v. Federal Communications Commission , 90 L. Ed. Adv. 
Ops. pp. 119-126. 

Both appellants have had pending before the Commission 
applications for increases in power consistent with the 
Commission’s requirements, as stated in its Rules and Reg¬ 
ulations, for rendering skywave service on the frequency 
1560 kilocycles. The Washita application involves ques¬ 
tions of mutually destructive interference with appellants’ 
applications, since the granting of the Washita application 
precludes a grant of the appellants’ applications as request¬ 
ing authority to continue rendering and to extend their sky- 
"wave service. This is necessarily so, for the reason that 
the operation of the proposed Washita station, unlimited 
time, as requested in its application, will destroy the other¬ 
wise protected skywave service which is being and would 
continue to be rendered by appellants in the event the 
Washita application had not been granted or had been lim¬ 
ited to daytime operation. Moreover, expected service from 
the Washita station would be severely curtailed by the grant 
of the application of either appellant so as to make the ques¬ 
tion of the feasibility of its grant a matter for comparative 
consideration in connection with appellants’ applications. 
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Under the circumstances, while the statutory rights of 
appellants to a hearing on their applications may exist in 
form, they have as a practical matter been substantially 
nullified by the grant of the Washita application. Cf. the 
Ashbacker case, supra. 

B. The Commission’s Decisions and Orders are Void Since 
they are Predicated upon the Erroneous Conclusion 
that the Classification of Either Station WQXR or 
KPMC as a I-B Station would be in Derogation of 
Cuba’s I-B Priority to Use of the Frequency 1560 Kilo¬ 
cycles under NARBA. 

Under the North American Regional Broadcasting Agree¬ 
ment [Treaty Series 962, hereinafter referred to as 
NARBA], which expired under its express terms on March 
28, 1946, Cuba was given priority, but not exclusivity, of 
use on 1560 kilocycles. According to the specific terms of 
NARBA, the frequency 1560 kilocycles could be used by 
both Class I and Class II stations in the United States. 
Table III of the Treaty, which provided for the use of 1560 
kilocycle frequency in Habana, Cuba, left open to negotia¬ 
tion the questions of power limitation of such proposed sta¬ 
tion, if established, as well as the requirements as to direc¬ 
tional antennas (see Annex 3). Obviously if it had been 
intended that the designated Cuban station at Habana was 
to operate with no requirements as to power and direc¬ 
tional antenna, which might have precluded use of the fre¬ 
quency 1560 kilocycles as a I-B channel in the United States 
bv reason of destructive interference, the Treatv would 
have specifically so stated, as it did in other instances shown 
in the Table. 

Since Section 3.25(b) of the Commission’s Rules and Reg¬ 
ulations designates the frequency 1560 kilocycles as one to 
which Class I and Class II stations may be assigned, it is 
to be presumed that the Commission’s Rule is not in dero¬ 
gation of Cuba’s rights, and if this is so, a fortiori the clas¬ 
sification of Stations WQXR and KPMC pursuant to such 
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Rule would not be in derogation of Cuba’s rights. It is 
apparent from the foregoing that Stations WQXR and 
KPMC could have been, and still can be, assigned as Class 
I-B stations on 1560 kilocycles without derogating from the 
rights of Cuba under the original provision of NARBA and 
this is one of the matters upon which appellants would have 
offered proof if they had been afforded a hearing. 

Part II, B, Paragraph 8(d) of the Treaty, dealing with 
priority of use of clear channels, provides as follows: 

“ (d) If within the period of this Agreement the coun- 
trv to which a clear channel has been assigned shall 
have made use of the channel but not in the manner 
above prescribed or not to the extent required by the 
provisions of this Agreement, such country shall be 
considered as having relinquished that portion of the 
rights which it has not used and at the expiration of 
this Agreement the other countries party thereto shall 
have the right, if they see fit, to withdraw the unused 
privileges from such country and to reassign them to 
any or all of the other interested countries.” 

Prior to the expiration of the Treaty on March 28, 1946, 
Cuba made no use of a I-B assignment at Habana, and, in 
fact, never proceeded further than to signify its intention of 
making use of that frequency at Habana by a 5 kilowatt, 
Class II, instead of a Class I-B station. Moreover, Cuba 
has never actually made use of the proposed 5 kilowatt 
Class II assignment on 1560 kilocycles. According to lat¬ 
est notifications, Cuba is now using 1560 kilocycles with 
250 watts power for a few hours of daily operation at Cai- 
barien, Santa Clara. 2 Since Cuba did not make use of 1560 
kilocycles as required by the terms of NARBA prior to its 
expiration, it has by such non-use both relinquished and 
lost such prior rights as it may have had to the frequency. 

It is well established that a treaty made for a limited du¬ 
ration expires by the lapse of time. Hackworth, Digest of 
International Law, Vol. V, Ch. XYI, Sec. 506, P. 301, et seq. 

2In the Commission’s “Official List For Information Setting Forth Assign¬ 
ments of Standard Broadcast Stations of * * * Cuba * * * as of August 31, 
1946,” the following is shown: CMHD, Caibarien, Santa Clara, Cuba (Pres¬ 
ent assignment 250 watts). 
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Since, under the express terms of the Treaty, Cuba relin¬ 
quished and lost all rights to the use of the frequency 1560 
kilocycles as a I-B assignment by reason of its failure to 
make use of the channel in the manner and to the extent re¬ 
quired by the provisions of the Treaty, and by reason of its 
own official notification to our Government that it did not 
intend so to use it, such rights cannot be restored or re¬ 
created by Executive Agreement or Modus Vivendi for the 
reason that such agreement would contravene the expressed 
intention and policy of Congress as declared in the terms 
of the Treaty, to terminate such rights as of a specific date. 
Where, as here, the language of the Treaty is clear of am¬ 
biguity, there is no room for construction and where Con¬ 
gress has expressly declared the Treaty to terminate on a 
date certain, "without provision for renewal or extension, no 
act of an executive department or administrative agency can 
override such express declaration. 

Apart from the question of the termination of NARBA 
and the lapse of Cuba’s rights thereunder, it is to be noted 
that the Commission has recognized that Station WQXR 
may operate with a non-directional antenna even though 
protection may be required for a Cuban I-B station on 1560 
kilocycles, if and when established in Cuba, and has author¬ 
ized Station WQXR to so operate. If Cuba does not sig¬ 
nify its intention to establish a Class I-B station on 1560 
kilocycles, which it has not done and apparently does not in¬ 
tend to do, Station WQXR could continue to operate non- 
directional rendering skyw-ave service and would in effect 
and reality be operating as a I-B station. Obviously the 
condition contained in Station WQXR’s license, as -well as 
the lack of any details in Table III of NARBA relating 
to directional antenna requirements for any I-B station 
Cuba proposes on 1560 kilocycles, is recognition of the fact 
that steps may be taken to insure the full use of the fre¬ 
quency in the United States if such rights as have been 
granted Cuba have or have not been exercised or become 
effective. 

Although the Commission could assume that Cuba has 
not made, and is not going to make, I-B use of the 1560 
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kilocycle assignment, it is not necessary for such an as¬ 
sumption to be made in order to permit Stations WQXR 
and KPMC to operate so as to provide the primary and sec¬ 
ondary service of a I-B station. The Commission could have 
notified the Cuban Government that Stations WQXR and 
KPMC are to operate as I-B subject to such priority as 
Cuba may have and subject to negotiation of any protective 
requirements under Table III. In this way appellants’ sta¬ 
tions would have been assured of protection from inter¬ 
ference by all stations, except the potential Cuban station, 
which would be the subject of negotiation. 

C. The Commission’s Decisions and Orders are Void inso¬ 
far as they are Based on a Treaty which by its Express 
Terms has Expired. 

Part VI of the Treaty (NARBA), which deals with the 
effective date and term of the agreement, provides as 
follows: 

“2. This Agreement shall remain in effect for a 
period of five years after said effective date.” 

As shown in the Presidential Proclamation proclaiming the 
Treaty, it became effective on March 29, 1941. Accordingly, 
under its express provisions the Treaty expired on March 
28, 1946. 

Since the Commission’s decisions and orders granting 
the Washita application and denying appellants’ petitions 
for reconsideration and hearing are expressly predicated 
on NARBA which is no longer in existence, it is apparent 
that such decisions and orders are founded on a miscon¬ 
ception of both fact and law. 

A treaty -which has expired is no longer the law of the 
land and is no more entitled to be so considered than would 
a statute which by its own terms has expired. And no act of 
an executive department can serve as a substitute for a 
treaty. The use of executive fiat as a substitute for a treaty 
is a palpable evasion of fundamental law. The Constitution 
of the United States (Articles VI, II Sec. 2, and III Sec. 2) 
is clear and unambiguous on this point. 
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By ratification of the Treaty with a definite expiration 
date, it must have been intended that the Treaty should 
expire as of that date unless it were again submitted to the 
Senate for ratification of such extension, and no dictate of 
expediency can afford a plausible excuse for the failure to 
do so, particularly since the United States Senate has been 
in continuous session for some time prior to the Treaty’s 
expiration until August 3, 1946, and at no time was an 
effort made to obtain such ratification. The requirement 
of Senate ratification cannot be waved aside merely by 
calling the Treaty some other name. It is submitted, there¬ 
fore, that the Commission’s action based upon an expired 
Treaty was invalid and of no legal force or effect insofar 
as appellants’ stations are concerned. 

D. The Commission’s Decisions and Orders are Contrary 
to Law and the Public Interest in that they Deprive 
the United States of Such Rights as it may Properly 
Claim for the Use of the Frequency 1560 Kilocycles 
for Class I-B Stations. 

Under the Communications Act the Commission has been 
charged by Congress with the duty of protecting the public 
interest. “The avowed aim for the Communications Act of 
1034 was to secure the maximum benefits of radio to all the 
people of the United States.” National Broadcasting Com¬ 
pany v. United States, 319 U. S. 190, 217; 87 L. Ed. 1344, 
1363. 

The Commission is now engaged in a hearing (FCC 
Docket No. 6741) for the purpose of determining an alloca¬ 
tion policy for clear channel broadcasting, including the 
use of the channel 1560 kilocycles, as a basis for recommen¬ 
dation to the Department of State in connection with the 
formulation of new treaty provisions. Among the issues 
to be determined as a result of this hearing, as set forth in 
the Commission’s notice, are: 

“1. What recommendation concerning the matters 
covered by this order the Commission should make to 
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the Department of State for changes in provisions of 
the North American Regional Broadcasting Agree¬ 
ment. 

“2. Whether the number of clear channels should be 
increased or decreased and what frequencies in the 
standard broadcast band shall be designated as I-A 
channels and as I-B channels.” 

The grant of the Washita application authorizing the use 
of a 250 watt station at Chickasha, Oklahoma, unlimited 
time, negates appellants’ participation in the clear channel 
hearing which is still in progress and immediately de¬ 
grades the status of 1560 kilocycles to such an extent that 
it will not be usable as a Class I-B channel in this Country, 
thus precluding in this respect the negotiation of a treaty 
provision beneficial to the United States. 

Both Stations WQXR and KPMC could have been classi¬ 
fied as I-B for international purposes at the coming con¬ 
ference for revision of NARBA which will take place in 
' 1947; and, since both appellants were formal parties to the 
above clear channel hearing, having filed their appearances 
on April 2, 1945, it was arbitrary and capricious for the 
Commission to take action on the individual matter of the 
Washita application without hearing, nullifying thereby 
the possibility of proper classification for the frequency 
1560 kilocycles resulting from the clear channel hearing. 

CONCLUSION. 

For the foregoing reasons, appellants respectfully pray 
this Court to reverse the Commission’s decisions and 
orders and to remand the case to the Commission with in¬ 
structions to grant appellants relief of the nature requested 
in their petitions for reconsideration and hearing. 

Respectfully submitted, 

Philip G. Loucks 
Arthur W. Scharfeld 
Joseph F. Zias 
Attorneys for Appellants 


November 29, 1946. 


ACKNOWLEDGMENT OF SERVICE. 


Service of a true copy of the foregoing Brief is acknowl¬ 
edged this day of November, 1946. 

Federal Communications Commission 
By. 
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ANNEX L 

STATUTE INVOLVED. 

The sections of the Communications Act of 1934, as 
amended, which are pertinent to these appeals are: 

Sec. 303. (f) Make such regulations not inconsistent 
with law as it may deem necessary to prevent inter¬ 
ference between stations and to carry out the provi¬ 
sions of this Act: Provided, however, That changes in 
the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the 
consent of the station licensee unless, after a public 
hearing, the Commission shall determine that such 
changes will promote public convenience or interest or 
will serve public necessity, or the provisions of this 
Act will be more fully complied with. 

Sec. 309. (a) If upon examination of any application 
for a station license or for the renewal or modification 
of a station license the Commission shall determine 
that public interest, convenience, or necessity vrould be 
served by the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in accord¬ 
ance with said finding. In the event the Commission 
upon examination of any such application does not 
reach such decision with respect thereto, it shall notify 
the applicant thereof, shall fix and give notice of a time 
and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules 
and regulations as it may prescribe. 

Sec. 312. (b) Any station license hereafter granted 
under the provisions of this Act or the construction 
permit required hereby and hereafter issued, may be 
modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the 
public interest, convenience, and necessity, or the pro¬ 
visions of this Act or of any treaty ratified by the 
United States will be more fully complied with: Pro¬ 
vided, however, That no such order of modification 
shall become final until the holder of such outstanding 
license or permit shall have been notified in writing of 
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the proposed action and the grounds or reasons there¬ 
for and shall have been given reasonable opportunity 
to show cause why such an order of modification should 
not issue. 

Sec. 402. (b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commis¬ 
sion to the Court of Appeals of the District of 
Columbia in any of the following cases: 

* • • * • 

(2) By any other person aggrieved or whose inter¬ 
ests are adversely affected by any decision of the 
Commission granting or refusing any such applica¬ 
tion. 


ANNEX 2. 

RULES AND REGULATIONS INVOLVED. 

The sections of the Rules and Regulations of the Federal 
Communications Commission which are pertinent to these 
appeals are: 

*Sec. 1.387. Petitions for reconsideration or for re¬ 
hearing. —(a) Where an application has been granted 
without a hearing, any person aggrieved or whose in¬ 
terests would be adversely affected thereby may file a 
petition for reconsideration of such action. Such peti¬ 
tion must be filed with the Commission within 20 days 
after public notice is given of the Commission’s action 
in granting the application. Such petition will be 
granted if the petitioner shows that: 

(i) Petitioner is an existing licensee or permittee 
and a grant of the application would require the 
modification, revocation, or non-renewal of his 
license or construction permit; or 

(ii) That petitioner is an existing licensee or per¬ 
mittee and a grant of the application would cause 
interference to his station within the normally pro¬ 
tected contour as prescribed by applicable Rules and 
Regulations; or 

*Now Sec. 1.390(a) of the Commission's Bales and Regulations. 
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(iii) At the time the application was granted, peti¬ 
tioner had a mutually exclusive application pending 
before the Commission; or 

(iv) A grant of the application is not in the public 
interest. 

Sec. 3.25. Clear channels: Class I and II stations .— . 
The frequencies in the following tabulations are desig¬ 
nated as clear channels and assigned for use by the 
classes of stations given: 

• * # • • 

(b) To each of the channels below there may be 
assigned class I and class II stations: 680, 710, 810, 
850, 940,1000,1030,1060,1070,1080,1090,1110,1130, 
1140, 1170, 1190, 1500, 1510, 1520, 1530, 1550, and 
1560 kilocycles. 
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Fre¬ 

quency 


ANNEX 3. 

TABLE III. 

Class I-B Station. 

Power 

Location of Stations Limitation 

(kw) 


[T. S. 962] 


Eequirements as to 
directional antennas 


810 

New York, U.S.A. 

— 

None 

810 

California, U.S.A. 

— 

To be determined 

940 

Quebec, Canada 

5 kw minimum Determine from Operation 
permissible 

940 

Mexico, D.F. 

— 

tt tt tt 

1000 

Jalisco, Mexico 

20 

To be determined 

1000 

Washington, TJ.S.A. 

— 

tt a a 

1000 

Illinois, TJ.S.A. 

— 

a a a 

1010 

Habana, Cuba 

— 

Determine from Operation 

1060 

Mexico, D.F. 

— 

To be determined 

1060 

Pennsylvania, TT.S.A. 

— 

a tt it 

1070 

Maritime Provinces, Canada 

— 

None 

1070 

California, TJ.S.A. 

— 

None 

1080 

Connecticut, U.S.A. 

— 

To be determined 

1080 

Texas, U.S.A. 

— 

it it m it 

1090 

Baja Calif., Mexico 

— 

it it it 

1090 

Maryland, U.S.A. 

— 

<* it a 

1090 

Arkansas, U.S.A. 

— 

it it it 

1140 

North Carolina, TJ.S.A. 

— 

a a a 

1110 

Nebraska, U.S.A. 

— 

a a a 

1130 

British Columbia, Canada 

5 kw minimumNone 
permissible 

1130 

New York-New Jersey, TJ.S.A. 

it 

1140 

Chihuahua, Mexico 

— 

To be determined 

1140 

Virginia, U.S.A. 

— 

a a a 

1170 

Oregon, U.S.A. 

— 

tt a tt 

1170 

Oklahoma, U.S.A. 

— 

it it it 

1170 

West Virginia, U.S.A. 

— 

it tt it 

1190 

Sinaloa, Mexico 

— 

a tt tt 

1190 

Indiana, U.S.A. 

— 

a a tt 

1550 

Ontario, Canada 

— 

Determine from operation 

1550 

Vera Cruz, Mexico 

20 

a a a 

1560 

Habana, Cuba 

— 
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IN THE 

United States Court of Appeals 

District of Columbia. 


Nos. 9372, 9373, 9416, 9419. 


INTERSTATE BROADCASTING COMPANY, INC., and 
PIONEER MERCANTILE COMPANY, Appellants , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


APPENDIX 


In the United States Court of Appeals for the District 

of Columbia 

No. 9372 

Interstate Broadcasting Company, Inc. 

v. 

Federal Communications Commission 

NOTICE OF APPEAL 

Now comes Interstate Broadcasting Company, Inc., a 
New York Corporation, licensed by the Federal Communi¬ 
cations Commission to operate Broadcasting Station 
WQXR, New York City, on the frequency 1560 kilocycles 
with 10 kilowatts power, unlimited time, and says that it is 
aggrieved and its interests are adversely affected by a de¬ 
cision of the aforesaid Commission, rendered August 1, 
1946, and publicly announced August 2,1946, granting with¬ 
out a hearing an application of Washita Valley Broadcast- 
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ing Corporation for a new station at Chickasha, Oklahoma, 
to operate on the frequency 1560 kilocycles with 250 watts 
power, unlimited time. Interstate Broadcasting Company, 
Inc., hereby gives notice of its appeal from said decision 
(see Annex 1) pursuant to Section 402 of the Communica¬ 
tions Act of 1934, as amended. 

. STATEMENT OF REASONS FOR APPEAL 

1. Appellant is aggrieved and its interests are adversely 
affected by the Commission’s decision because the opera¬ 
tion of a new station at Chickasha, Oklahoma, on 1560 kilo¬ 
cycles as proposed would destroy the present interference 
free broadcast service of Station WQXR as well as the ser¬ 
vice expected to be rendered with 50 kilowatts power as 
proposed in its pending application. 

2. The Commission’s decision is erroneous as a matter 
of law insofar as it rests upon the finding that “Classifica¬ 
tion of either Station KPMC or WQXR as I-B stations 
would be in derogation of Cuba’s I-B priority to use of the 
frequency 1560 kilocycles under the NARBA”, since the 
Commission’s Rule 3.25(b) authorizes I-B operation on 
1560; kilocycles pursuant to the provisions of NARBA. 
(See Annex 2.) 

3. The Commission’s decision is contrary to public in¬ 
terest, convenience and necessity, in that— 

(a) It sacrifices the interests of, and decreases the broad¬ 
cast facilities enjoyed by, many listeners of WQXR 
in order to provide a doubtful local service to a com¬ 
paratively small number of listeners at Chickasha. 

(b) It deprives the United States of such rights as it 
might allege for I-B operation for stations on 1560 
kilocycles at the coming conference for revision of 

. NARBA (North American Regional Broadcasting 
Agreement). 

4. The Commission’s decision is erroneous in that it pre¬ 
determines, without hearing, action to be taken as the re¬ 
sult of the clear channel broadcast proceedings, involving 
among others the frequency 1560 kilocycles (Docket 6741), 
and nullifies any other action which might have resulted 
from testimony adduced at the clear channel proceedings. 
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5. The Commission’s decision is in contravention of Sec¬ 
tion 3.25(b) of its Rules and Regulations and of its Stand¬ 
ards of Good Engineering Practice. 

6. The Commission’s decision violates a proper interpre¬ 
tation of NARBA as applied to the use of 1560 kilocycles 
in the United States and deprives the United States of sub¬ 
stantive rights acquired under the Treaty. 

7. The Commission erred in denying appellant’s Petition 
for Reconsideration and Hearing and said denial was arbi¬ 
trary and capricious and an abuse of discretion in that it 
was based upon an erroneous conception of applicable facts 
and law and denied appellant an opportunity to be heard 
thereon. (See Annex 2) 

8. The Commission erred in denying appellant’s “Peti¬ 
tion to Review’ Commission’s Decision and Rescind Final 
Order” and said denial was arbitrary and capricious and 
an abuse of discretion in that it was based upon an errone¬ 
ous conception of the applicable facts and law and denied 
appellant an opportunity to be heard thereon. (See An¬ 
nex 3.) 

9. The Commission acted unlawfully in granting the ap¬ 
plication of Washita Valley Broadcasting Corporation 
without first giving appellant an opportunity to be heard 
upon specified issues as requested in its Petition for Re¬ 
consideration and as required by the Communications Act 
of 1934 and the Commission’s Regulations promulgated 
pursuant thereto. 

Wherefore, appellant prays for judgment of this Honor¬ 
able Court reversing the said decision of the Federal Com¬ 
munications Commission and granting such further relief 
as to the Court may seem just and proper. 

Interstate Broadcasting Company, Inc. 

Licensee of Station WQXR 

LOUCKS & SCHARFELD 

Its Attorneys 

(Signed) Maurice M. Jansky 
By Maurice M. Jansky 

752 National Press Bldg. 

Washington 4, D. C. 

August 21,1946 
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NOTICE 

To Federal Communications Commission 
Washington, D. C. 

Please take notice that the foregoing “Notice of Appeal’’ 
and “Statement of Reasons for Appeal” will be filed forth¬ 
with in the United States Court of Appeals for the District 
of Columbia. 

(Signed) Maurice M. Jansky 

ACKNOWLEDGMENT OF SERVICE 

Service of a true copy of the foregoing “Notice of Ap¬ 
peal” and “Statement of Reasons for Appeal” is acknowl¬ 
edged this 21st day of August, 1946. 

Federal Communications Commission 

By T. J. Slowie (Signed) 
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ANNEX 1 

Federal Communications Commission 
Washington 25, D. C. 

Public Notice 
96710 

Sup. to Report No. 863—Broadcast Actions August 2,1946 
The Commission en banc took the following action on 
August 1: 


Renewal of Licenses 
(Relay Stations) 


The following Relay Stations were granted renewals for 
the period ending February 1, 1947: 

WEKL, WEKM, Reading Broadcasting Co. 

The following Relay stations were granted renewals for 
the period ending May 1, 1949: 

KNEB, KNEC, Puget Sound Broadcasting Co., Inc.; 
WABG, WE1X, Memphis Pub. Co.; WIOE, WIOF, WIOG, 
Isle of Dreams Broadcasting Corp.; WPBK, WPBO, Port¬ 
land Broadcasting System, Inc.; WALH, WBLQ, Piedmont 
Pub. Co.; WEKT, City of St. Petersburg; WEIQ, WTEH, 
WMCA, Inc.; KEIM, KTAR Broadcasting Co. 


WELT Racine Broadcast¬ 
ing Co. Racine, Wise. 

KALO Intermountain 
Broadcasting Co. 

KEHO Salt Lake City. 


Granted renewal of license 
for the period ending Au¬ 
gust 1,1947. 

Granted renewal of licenses 
for the period ending No¬ 
vember 1,1948. 


Licenses for the following Developmental Broadcast 
Stations were renewed for the period ending May 1,1947: 

W3XO, WINX Broadcasting Co.; W4XAG, Ga. School of 
Tech.; W4XAJ, The Atlanta Journal Co.; W8XFM, The 
Crosley Corp.; W8XMV, Miami Valley Broadcasting 
Corp.; W9XEK, Courier-Journal and Louisville Times 
Co.; W9XLA, KLZ Broadcasting Co.; W10XF, National 
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Broadcasting Co. Inc.; W1XMR, Matheson Radio Co., Inc.; 
W10XR, National Broadcasting Co. Inc.; W10XWA, 
W10XWB, W10XWC, W10XWD, W10XWE, Westinghouse 


Radio Stations, Inc. 

Washita Valley Broadcast¬ 
ing Co. 

Chickasha, Okla. 


KPMC Pioneer Mercantile 
Co. 

Bakersfield, Cal. 

WQXR Interstate Broad¬ 
casting Co. 

New York City. 


Made final its March 7, 1946 
grant of a construction per¬ 
mit (B3-P-4373) for a new 
station to use the frequency 
1560 kc, 250 watts, unlimited 
time. 

Denied petitions requesting 
postponement of hearings 
scheduled on application of 
New Laurel Radio Station, 
Inc. (WAML), Laurel, 
Miss., (B3-P-4369), to 
change frequency from 1340 
to 1560 kc, and increase 
power from 250 watts to 1 
KW, Unlimited time, and 
application of Lake Broad¬ 
casting Co. Inc., Gary, Ind. 
(B4-P-4341) for a new sta¬ 
tion using 1560 kc, 500 watts 
night, 1KW-LS, unlimited 
time; also to consolidate 
both with application of El 
Paso Broadcasting Co., El 
Paso, Texas (B3-P-4634) for 
a new station using 1560 kc, 
500 watts night, 1 KW-LS, 
unlimited time, and to en¬ 
large the issues. 
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ANNEX 2 


96309 


Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B3-P-4373 
In re Application of 

Washita Valley Broadcasting Corporation 
Chickasha, Oklahoma 

For Construction Permit 

Decision and Order Denying Petitions for 
Reconsideration 


By the Commission: 

The Commission has before it two petitions for recon¬ 
sideration and hearing filed on March 22, 1946, by Inter¬ 
state Broadcasting Company, Inc. (WQXR), New York, 
New York, and on March 27, 1946, by Pioneer Mercantile 
Company (KPMC), Bakersfield, California. Both are di¬ 
rected against the action of the Commission March 7, 1946, 
granting without hearing the application of Washita Val¬ 
ley Broadcasting Corporation, Chickasha, Oklahoma, for 
construction permit (File No. B3-P-4373) to use the fre¬ 
quency 1560 kc, with 250 watts power, unlimited time. On 
March 30,1946, Washita Valley Broadcasting Corporation, 
Chickasha, Oklahoma, filed its opposition to the WQXR pe¬ 
tition, and on April 2, 1946, it filed its opposition to the 
KPMC petition. 

Station WQXR, New York City, presently operates on 
the frequency 1560 kc, with 10 kw power, unlimited time. It 
has pending before the Commission an application for con¬ 
struction permit (File No. Bl-P-4506) filed January 23, 
1946, requesting an increase in power from 10 kw to 50 kw. 
Station KPMC, Bakersfield, California, presently operates 
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on the frequency 1560 kc, with 1 kw power, unlimited time, 
and has pending an application for construction permit re¬ 
questing increase in power to 10 kw (File B5-P-4868). 

The WQXR petition for reconsideration alleges that 
Station WQXR, in effect, has been operating since its estab¬ 
lishment under licenses from the Commission as a Class 
I-B station and that every effort has been made by the 
licensee to develop sky-wave service; that a substantial per¬ 
centage of regular listeners of Station WQXR receive ser¬ 
vice only from its sky-wave; that operation of the proposed 
Chickasha station on the frequency 1560 kc, with 250 watts 
power, would “tend to destroy this important sky-wave ser¬ 
vice”; that the pending WQXR application to increase 
power to 50 kw on 1560 kc was filed prior to the recently 
held Conference to reconsider the terms of the North Amer¬ 
ican Regional Broadcasting Agreement, and was intended 
to preserve the rights of the United States under the provi¬ 
sions of the Agreement to the use of the frequency 1560 kc 
for Class I-B stations; that the Chickasha grant will jeop¬ 
ardize such assignment. WQXR prays that the Commis¬ 
sion either set aside its March 7, 1946, grant to Chickasha; 
designate that application for hearing with leave to 
WQXR to intervene; or, in the alternative, limit the pro¬ 
posed Chickasha station to daytime operation governed by 
local sunset in New York; or assign Chickasha some other 
frequency. 

On April 5, 1946, Interstate Broadcasting Company 
(WQXR) filed a supplement to its petition for reconsidera¬ 
tion, suggesting the assignment of the frequency 1600 kc 
to Washita Valley Broadcasting Corporation, and sub¬ 
mitted therewith an affidavit of its consulting engineer as 
to the availability of that frequency for use in Chickasha, 
Oklahoma. On April 15, 1946, Washita Valley filed its op¬ 
position to the Interstate supplemental petition. The op¬ 
position challenges the availability of the use of the fre¬ 
quency 1600 kc at Chickasha, Oklahoma. 

The KPMC, Bakersfield, California, petition for recon¬ 
sideration alleges that the Commission’s February 24,1942, 
grant of its application for authority to operate on 1560 kc, 
with 1 kw power, was conditioned on KPMC’s "willingness 
to request higher power at a later date; that petitioner has 
on file an application requesting authority to increase power 
to 10 kw (File No. B5-P-4868); that so operating, KPMC 
will comply with all the requirements for Class I-B opera- 
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tion on that frequency; that the Chickasha assignment to 
use the frequency 1560 kc will destroy petitioner’s proposed 
secondary service. Petitioner prays for the same relief as 
that requested by Interstate Broadcasting Company, Inc. 
(WQXR). 

Both Stations WQXR, New York City, and KPMC, Bak¬ 
ersfield, are assigned the use of the frequency 1560 kc for 
use as Class II stations, and as such they are, under the 
Commission’s Rules and Standards, entitled to protection 
to their 2.5 niv/m (ground-wave) contours at night. The 
North American Regional Broadcasting Agreement desig¬ 
nates the frequency 1560 kc as a clear channel, available 
for the assignment to Class I and Class II stations, and 
Appendix I, Table III of the NARBA assigns 1560 kc for 
Class I-B use at Havana, Cuba, with no power restriction 
and no requirements for the use of a directional antenna. 
There are no Class I stations listed for the use of this fre¬ 
quency. (See Table III, Appendix I, attached to the 
NARBA). Under the supplement to the 1937 Treaty 
signed at the Engineering Conference in Washington, 
D. C., January, 1941, the assignment of WQXR as a Class 
II station on 1560 kc was agreed to. The Cuban Govern¬ 
ment signified its intention of making use of that frequency 
at Havana by a 5 kw, Class IT instead of a Class I-B station, 
and thereafter Cuba agreed to permit WQXR to operate 
with a non-directional antenna until such time as Cuba made 
use of the I-B assignment. WQXR now operates with 10 
kw, non-directional, under a license conditioned as follows: 

“This license is granted upon the express condition that 
it may be cancelled, or modified, by the Commission, with¬ 
out a hearing, in the event Cuba signifies its intention of 
establishing a Class I-B station on 1560 kc, and the licensee 
fails to take necessary steps in time to prevent the causing 
of electrical interference thereto, in accordance with the 
requirements of the North American Regional Broadcast¬ 
ing Agreement.” 

Thus the Commission has expressly recognized Cuba’s 
priority of use on 1560 kc under the Treaty, and WQXR’s 
assignment as a Class II station. 

The operation of Station KPMC at Bakersfield, Cali¬ 
fornia, using either 1 kw or 10 kw, is licensed under the 
North American Regional Broadcasting Agreement, as a 
Class II station. Classification of either Station KPMC or 
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WQXR as I-B stations would be in derogation of Cuba’s 
I-B priority to the use of the frequency 1560 kc under the 
NARBA. 

Operating as Class II stations, WQXR and KPMC will 
not receive interference within the normally protected 0.5 
mv/m day or 2.5 mv/m (ground-wave) night contours of 
their services, from the proposed Chickasha station; and 
this regardless of the power used by either WQXR or 
KPMC. Nor will either limit the proposed Chickasha sta¬ 
tion. 

In the absence of any showing by either petitioner of any 
objectionable interference, whether operating with the 
power they presently use, or as WQXR proposes with 50 
kw in accordance with its pending application, or KPMC 
proposes with 10 kw, both operating as Class II stations, 
there appears to be no valid basis for setting aside the 
Chickasha grant. Accordingly, It Is Ordered, This 1st 
day of August 1946, that the petitions of Interstate Broad¬ 
casting Company, Inc. (WQXR), New York City, and 
Pioneer Mercantile Company (KPMC), Bakersfield, Cali¬ 
fornia, for reconsideration and hearing Be, And They Are 
Hereby, Denied. 

Federal Communications Commission 


Seal 


(Signed) T. J. Slowie 

T. J. Slowie, 
Secretary . 

ANNEX 3 


Federal Communications Commission 
Washington 25, D. C. 

Public Notice 
97374 


Report No. 876—Broadcast Actions August 20, 1946 

The following action was taken by the Commission on 
August 19: 


WQXR Interstate Broad¬ 
casting Co. 

New York City. 

KPMC Pioneer Mercantile 
Co. 

Bakersfield, Cal. 


Adopted an Order denying 
petitions filed by WQXR 
and KPMC for review of the 
Commission’s decision deny¬ 
ing their petitions for recon¬ 
sideration directed against 
the Commission’s grant of 
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March 7, 1946, of applica¬ 
tion of Washita Valley 
Broadcasting Corp. Chicka- 
sha, Okla., and to rescind 
final order. Also adopted an 
Order denying petitions of 
WQXR and KPMC request¬ 
ing the Commission to post¬ 
pone effective date of its de¬ 
cision and order adopted 
August 1, 1946, denying 
their petitions for reconsid¬ 
eration directed against the 
grant without hearing on 
March 7, of application of 
Washita Valley Broadcast¬ 
ing Corp., and affirming said 
grant. 


The following actions were taken by the Administrative 
Board on August 19: 


WABK American Broad¬ 
casting Co. Inc. 

Area of New York City. 

KPDR Central La. Broad¬ 
casting Corp. 

Alexandria, La. 


WTVL Kennebec Broad¬ 
casting Co. 

Waterville, Me. 


Granted license to cover 
CP for a new relay station. 
(Bl-PRE-451) 

Granted license to cover CP 
for a new station to operate 
on 1490 kc, 250 watts, unlim¬ 
ited time. (B3-L-1982). Al¬ 
so granted authority to de¬ 
termine operating power by 
direct measurement. Licen¬ 
see is granted a waiver of 
Secs. 3.55(b) and 3.60 of the 
Commission’s rules; condi¬ 
tions. (B3-Z-1809). 

Granted license to cover CP 
authorizing a new station to 
operate on 1480 kc, 250 
watts, unlimited time. (Bl- 
L-1973). Also authority to 
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KMLB Liner’s Broadcast¬ 
ing Station, Inc. 

Monroe, La. 


WMFT Tri-Cities Broad¬ 
cast Co. 

Florence, Ala. 


WPOR Centennial Broad¬ 
casting Co. 

Portland, Me. 

WIKB Upper Mich.-Wisc. 
Broadcasting Co. Inc. 

Iron Mountain, Mich. 


determine operating power 
by direct measurement. (BI¬ 
Z-1807). 

Granted license to cover CP 
which authorized change in 
frequency to 1440 kc, in¬ 
crease in power to 1 KW- 
DA, 5 KW-LS, make 
changes in equipment, in¬ 
stall DA for night use and 
move transmitter. (B3-L- 
1996). Also authority to de¬ 
termine operating power by 
direct measurement. (B3- 
Z-1818). 

Granted license to cover CP 
which authorized a new sta¬ 
tion to operate on 1240 kc, 
250 watts, unlimited time. 
(B3-L-1974). Also granted 
authority to determine op¬ 
erating power by direct 
measurement. (B3-Z-1804). 
Licensee is granted waiver 
of Secs 3.55(b) and 3.60 of 
Rules; conditions. 

Same as above except 1450 
kc; 250 watts, unlimited 
time. (Bl-L-1959) and BI¬ 
Z-1784. 

Granted modification of CP, 
which authorized a new sta¬ 
tion, for approval of anten¬ 
na and approval of trans¬ 
mitter and studio locations 
at West “C” Street, be¬ 
tween Pine and Forest, Iron 
Mountain, Mich., and Dick¬ 
inson Hotel, West “B” St. 
Iron Mountain, respectivelv. 
(B2-MP-1956). 
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KWCO Washita Valley Granted modification of CP, 
Broadcasting Corp. which authorized a new sta- 

Chickasha, Okla. tion, for approval of anten¬ 

na and approval of new 
transmitter location at Ap¬ 
prox. .2 mile West of U. S. 
Highway 81, Chickasha, 
Okla. (B3-MP-1919). 

W3XEP Radio Corp. of Granted modification of 
America license to change frequen- 

Camden, N. J. cies to: Frequencies to be 

assigned from time to time 
as needed by the Chief En¬ 
gineer, in Experimental Tel¬ 
evision station (Bl-MLVB- 
46). 

W9XZC Zenith Radio Corp. Granted license to cover CP 
Chicago, Ill. which authorized a new ex¬ 

perimental television broad¬ 
cast station; frequencies 
that may be assigned by the 
Chief Engineer from time to 
time; power: Aur. 1 KW; 
Yis. 1 KW (peak). The 
license is granted upon an 
experimental basis only, 
conditions. (B4-LVB-73). 
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In the United States Court of Appeals for the District 

of Columbia 

No. 9373 

Pioneer Mercantile Company 


v. 

Federal Communications Commission 

NOTICE OF APPEAL 

Now comes Pioneer Mercantile Company, a California 
Corporation, licensed by the Federal Communications Com¬ 
mission to operate Broadcasting Station KPMC, Bakers¬ 
field, California, on the frequency 1560 kilocycles with 1 
kilowatt power, unlimited time, and says that it is aggrieved 
and its interests are adversely affected by a decision of the 
aforesaid Commission, rendered August 1, 1946, and pub¬ 
licly announced August 2, 1946, granting without a hearing 
an application of Washita Valley Broadcasting Corporation 
for a new station at Chickasha, Oklahoma, to operate on 
the frequency 1560 kilocycles with 250 watts power, un¬ 
limited time. Pioneer Mercantile Company hereby gives 
notice of its appeal from said decision (See Annex 1) pur¬ 
suant to Section 402 of the Communications Act of 1934, 
as amended. 

STATEMENT OF REASONS FOR APPEAL 

1. Appellant is aggrieved and its interests are adversely 
affected by the Commission’s decision because the opera¬ 
tion of a new station at Chickasha, Oklahoma, on 1560 kilo¬ 
cycles as proposed would destroy the interference-free 
broadcast service proposed by Station KPMC in its pres¬ 
ently pending application for 10 kilowatts power. 

2. The Commission’s decision is erroneous as a matter of 
law insofar as it rests upon the finding that “Classification 
of either Station KPMC or WQXR as I-B stations would 
be in.derogation of Cuba’s I-B priority to use of the fre¬ 
quency 1560 kilocycles under the NARBA”, since the Com- 
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mission’s Rule 3.25(b) authorizes I-B operation on 1560 
kilocycles pursuant to the provisions of NARBA. (See An¬ 
nex 2) 

3. The Commission’s decision is contrary to public in¬ 
terest, convenience and necessity, in that 

(a) It sacrifices the interests of many potential listeners 
of KPMC in order to provide a doubtful local service 
to a comparatively small number of listeners at 
Chickasha. 

(b) It deprives the United States of such rights as it 
might allege for I-B operation for stations on 1560 
kilocycles at the coming conference for revision of 
NARBA (North American Regional Broadcasting 
Agreement). 

4. The Commission’s decision is erroneous in that it pre¬ 
determines, without hearing, action to be taken as the result 
of the clear channel broadcast proceedings, involving 
among others the frequency 1560 kilocycles (Docket 6741), 
and nullifies any other action which might have resulted 
from testimony adduced at the clear channel proceedings. 

5. The Commission’s decision is in contravention of Sec¬ 
tion 3.25(b) of its Rules and Regulations and of its Stand¬ 
ards of Good Engineering Practice. 

6. The Commission’s decision violates a proper interpre¬ 
tation of NARBA as applied to the use of 1560 kilocycles in 
the United States and deprives the United States of sub¬ 
stantive rights acquired under the Treaty. 

7. The Commission erred in denying appellant’s Petition 
for Reconsideration and Hearing and said denial was arbi¬ 
trary and capricious and an abuse of discretion in that it 
was based upon an erroneous conception of applicable facts 
and law and denied appellant an opportunity to be heard 
thereon. (See Annex 2) 

8. The Commission erred in denying appellant’s Petition 
to Review Commission’s Decision and Rescind Final Order 
and said denial was arbitrary and capricious and an abuse 
of discretion in that it was based upon an erroneous con¬ 
ception of the applicable facts and law and denied appellant 
an opportunity to be heard thereon. (See Annex 3) 
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9. The Commission acted unlawfully in granting the ap¬ 
plication of Washita Valley Broadcasting Corporation 
without first giving appellant an opportunity to be heard 
upon specified issues as requested in its Petition for Re¬ 
consideration and as required by the Communications Act 
of 1934 and the Commission’s Regulations promulgated 
pursuant thereto. 

Wherefore, appellant prays for judgment of this Honor¬ 
able Court reversing the said decision of the Federal Com¬ 
munications Commission and granting such further relief 
as to the Court may seem just and proper. 

Pioneer Mercantile Company 
Licensee of Station KPMC 

LOUCKS & ScHARFELD 
Its Attorneys 

(Signed) Maurice M. Jansky 
By Maurice M. Jansky 

752 National Press Bldg. 

Washington 4, D. C. 

August 21,1946 


NOTICE 

To Federal Communications Commission, 

Washington, D. C. 

Please take notice that the foregoing “Notice of Appeal” 
and “Statement of Reasons for Appeal” will be filed forth¬ 
with in the United States Court of Appeals for the District 
of Columbia. 

(Signed) Maurice M. Jansky 
Maurice M. Jansky 

ACKNOWLEDGMENT OF SERVICE 

Service of a true copy of the foregoing “Notice of Ap¬ 
peal” and “Statement of Reasons for Appeal” is acknowl¬ 
edged this 22nd day of August, 1946. 

Federal Communications Commission 
By T. J. Slowie (Signed) 
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In the United States Court of Appeals for the 
District of Columbia 

No. 9416 

Interstate Broadcasting Company, Inc. 

v. 

Federal Communications Commission 

NOTICE OF APPEAL 

Interstate Broadcasting- Company, Inc., a New York Cor¬ 
poration, licensed by the Federal Communications Commis¬ 
sion to operate Broadcasting Station WQXR, New York 
City, on the frequency 1560 kilocycles with 10 kilowatts 
power, unlimited time, says that it is aggrieved and its in¬ 
terests are adversely affected by a decision of the aforesaid 
Commission rendered August 19, 1946, and made final No¬ 
vember 7,1946, granting without hearing the application of 
Washita Valley Broadcasting Corporation for modification 
of a construction permit to establish a new station at Chick- 
asha, Oklahoma, to operate on the frequency 1560 kilocycles 
with 250 watts power, unlimited time. Interstate Broad¬ 
casting Company, Inc., as appellant herein, now gives no¬ 
tice of its appeal from said decision pursuant to Section 402 
of the Communications Act of 1934, as amended. 

STATEMENT OF REASONS FOR APPEAL 

1. There is now pending in this Court an appeal (Docket 
No. 9372) from a decision of the Commission of August 1, 
1946, granting without hearing the application of Washita 
Valley Broadcasting Corporation for a new station at 
Chickasha, Oklahoma, on the frequency 1560 kilocycles with 
250 watts power, unlimited time. The action of the Com¬ 
mission herein complained of authorizes without hearing 
modification of the same decision and disturbs the status 
quo which in justice to petitioner should be maintained 
pending determination of the appeal. The said action of 
the Commission is arbitrary and capricious and an abuse 
of discretion in failing to designate for hearing the said 
application for modification pursuant to the provisions of 
Section 1.387 of the Commission’s Rules of Practice and 
Procedure, and in not affording appellant an opportunity to 
be heard at any stage of the proceedings. 
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2. Appellant is aggrieved and its interests are adversely 
affected by the Commission’s decision because the opera¬ 
tion of a station as proposed at Chickasha, Oklahoma, would 
substantially impair the present interference-free broad¬ 
cast service of Station WQXR now being satisfactorily ren¬ 
dered to large areas and populations in the mid-central and 
southeastern sections of the United States and would simi¬ 
larly destroy the service expected to be rendered by WQXR 
with 50 kilowatts power as contemplated in its present pend¬ 
ing application (FCC File No. Bl-P-4506). (See Ex. 1) 

3. Appellant has been operating Station WQXR under 
Section 3.25(b) of the Commission’s Rules and Regulations 
as a station assigned to a clear channel and during night¬ 
time hours of operation is protected to the 500 u/v 50% 
skvwave contour. It has been so operated on 1560 kilo¬ 
cycles with 5 kilowatts power since March 24,1941 and with 
10 kilowatts power since October 21, 1941. In the Commis¬ 
sion’s Standards of Good Engineering Practice, it states: 

“The Class of ary station is determined by the chan¬ 
nel assignment, the power, and the field intensity con¬ 
tour to which it renders service free of interference 
from other stations as determined by these standards. 
* * * Any station to which the interference is reduced 
so that service is rendered to a contour normally pro¬ 
tected for a higher class will be automatically changed 
to that class if consistent with its power and channel 
assignment.” 

Insofar as the Commission’s decision rests upon a finding 
that “classification of either Station KPMC or WQXR as 
I-B stations would be in derogation of Cuba’s I-B priority 
to use of the frequency 1560 kilocycles under NARBA” the 
decision is contrary to the Commission’s Rules, Regulations 
and Standards. 

4. The Commission’s decision is erroneous as a matter 
of law if, and insofar as, it rests upon the validity of execu¬ 
tive extension of the North American Regional Broadcast¬ 
ing Agreement on February 25, 1946, without ratification 
by the Senate of the United States. 

5. The Commission’s decision is contrary to public inter¬ 
est, convenience and necessity in that it deprives the United 
States of such rights as it may properly claim for I-B oper¬ 
ation of stations on 1560 kilocycles at the coming confer- 



19 


ence for revision of the North American Regional Broad¬ 
casting Agreement. 

6. The Commission’s decision is based upon invalid 
grounds insofar as it recognizes Cuban exclusivity, or even 
priority on 1560 kilocycles, since Cuba has not made use of 
1560 kilocycles as required by the express provisions of 
NARBA, and by such non-use has relinquished any Treaty 
rights it may have had to use of the frequency 1560 kilo¬ 
cycles for a I-B station. 

7. The Commission’s decision disregards the pending 
clear channel hearings (FCC Docket 6741) to which appel¬ 
lant is a party and at which a determination of allocation 
policy on all frequencies specified in Rule 3.25 (including 
1560 kilocycles) is to be made. It was arbitrary and ca¬ 
pricious for the Commission to take action at this time in 
an individual matter without hearing and so nullifying the 
possibility of proper classification resulting from the clear 
channel hearings. 

8. The Commission’s order violates the Communications 
Act of 1934, in that: 

(a) It results in a substantial modification of the license 
held by appellant (since it curtails the areas receiv¬ 
ing service) without having afforded it an opportun¬ 
ity to be heard as required by Section 312(b) of the 
Communications Act of 1934. 

(b) It results in a change in the class and character of the 
frequency 1560 kilocycles without consent or hear¬ 
ing as required by Section 303(f). 

(c) It results in a degradation of service on 1560 kilo¬ 
cycles which will be prejudicial to the rights of the 
United States under the North American Regional 
Broadcasting Agreement without affording appellant 
an opportunity to be heard in its own behalf and on 
behalf of the large number of listeners it serves. 

9. The Commission’s order is in conflict with decisions 
of this Court requiring simultaneous or joint consideration 
of pending applications where mutually destructive elec¬ 
trical interference is involved and at the time said order was 
made, and for some time prior thereto, appellant had pend¬ 
ing its application for 50 kilowatts (FCC File No. Bl-P- 
4506, filed January 23,1946). 
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Wherefore, appellant prays for judgment of this Hon¬ 
orable Court reversing the said decision of the Federal Com¬ 
munications Commission and granting such further relief 
as to the Court may seem just and proper. 

Interstate Broadcasting Company, Inc. 
Licensee of Station WQXR 

LoUCKS & ScHARFELD 
Its Attorneys 

By (Signed) Arthur W. Scharfeld 

752 National Press Building 
Washington 4, D. C . 

November 12,1946 


NOTICE 

To Federal Communications Commission 
Washington, D. C. 

Please take notice that the foregoing “Notice of Ap¬ 
peal” and “Statement of Reasons for Appeal” will be filed 
forthwith in the United States Court of Appeals for the 
District of Columbia. 

(Signed) Arthur W. Scharfeld 

ACKNOWLEDGMENT OF SERVICE 

Service of a true copy of the foregoing “Notice of Ap¬ 
peal” and “Statement of Reasons for Appeal” is acknowl¬ 
edged this 12tli day of November, 1946. 

Federal Communications Commission 

By (Signed) T. J. Slowie 
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EXHIBIT 1 

In the United States Court of Appeals for the 
District of Columbia 

No. 9372 

Interstate Broadcasting Company, Inc., Appellant , 

v. 

Federal Communications Commission, Appellee. 

Affidavit of John V. L. Hogan 

John V. L. Hogan, being first duly, sworn, deposes and 
says as follows: 

1. In addition to being President of Interstate Broad¬ 
casting Company, Inc., owner and licensee of Station 
WQXR in New York, I am by profession a Consulting En¬ 
gineer. My professional experience in the field of Radio 
began in 1906, when I assisted Dr. Lee deForest in the de¬ 
velopment of the Audion vacuum tube and radio telephone, 
and I have been continuously engaged in the profession of 
radio engineering since that time. I have made many stud¬ 
ies of radio wave propagation and interference and have 
testified before the Federal Radio Commission and the Fed¬ 
eral Communications Commission on such matters. During 
World War II, I was Special Assistant to the Director of 
the Office of Scientific Research and Development, and, 
among my duties, had cognizance of and cooperated with 
the Committee on propagation. 

2. I am familiar with the present and proposed condi¬ 
tions of operation of Station WQXR in New York, and the 
proposed operation of Station KWCO in Chickasha, Okla¬ 
homa. 

3. I understand that the Chickasha Station proposes to 
begin transmission of programs, using 250 vratts power and 
a non-directional antenna. I have directed the prosecution 
of an engineering study to determine the extent of interfer¬ 
ence that would be suffered by the audience of Station 
WQXR in the event that Station KWCO should operate 
after sunset at a point midway between New York and 
Chickasha. 

4. Station WQXR is now operating with 10 kilowatts 
power and a non-directional antenna. According to the Fed- 
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eral Communications Commission’s Engineering Stand¬ 
ards, WQXR’s 0.5 millivolt per meter night-time signal 
(50^ of the time) would fall at a distance of 345 miles from 
Xcw York. Again, under the Federal Communications 
Commission’s Engineering Standards, the interfering sig¬ 
nal from Chickasha (10^ of the time) should be no greater 
than 0.025 millivolt per meter at that point. However, the 
Federal Communications Commission’s Engineering Stand¬ 
ards show that the signal from Chickasha would be ex¬ 
pected to lie somewhat stronger (0.027 millivolt per meter) 
and consequently would reduce the WQXR service radius 
from 345 miles to 310 miles. 

5. WQXR has requested permission to operate at 50 kilo¬ 
watts power, in order to improve its service to distant lis¬ 
teners. Under the Federal Communications Commission’s 
Engineering Standards, the service radius of WQXR at 50 
kilowatts power, using the proposed directional antenna, 
would range from 345 miles to 715 miles within the United 
States, and the signals from Chickasha should be no greater 
than 0.025 millivolt per meter at any point along this line. 
The Federal Communications Commission’s Engineering 
Standards show that the Chickasha signal will exceed the 
permitted value along the entire outer-boundary of the 
WQXR service area from the center of West Virginia to 
the North tip of Lake Michigan. 

6. Under the Federal Communications Commission’s En¬ 
gineering Standards, the areas in which WQXR’s night¬ 
time service would be destroyed, should the Chickasha Sta¬ 
tion be in operation as proposed, would be as much as 7500 
square miles in the ease of present (10 kilowatts) operation 
of WQXR, and 10,000 square miles in the case of the re¬ 
quested (50 kilowatts) operation of WQXR. 

7. According to the 1940 U. S. Census, there are approxi¬ 
mately 1,500,000 people (about 475,000 of whom are outside 
population centers of 2,500 or more) within the 7,500 square- 
mile area in which WQXR’s present 10-kilowatt night-time 
service would be destroyed, as described in the foregoing. 
There are approximately 2,600,000 people (about 830,000 of 
whom are in rural locations) within the 19,000 square-mile 
area in which WQXR’s proposed 50-kilowatt night-time ser¬ 
vice would be destroyed. 



23 


8. The loss of service indicated in the foregoing is that 
which is to be expected if the Federal Communications Com¬ 
mission’s Engineering Standards were applied, without 
modification, to the instant situation. I know, from per¬ 
sonal experience, from my own observation and from mea¬ 
surements (both those made under my direction and those 
made by other competent engineers) that night-time propa¬ 
gation conditions on the 1560 kilocvcle channel are much 
• * 

more favorable than on the lower frequency channels that 
were used as the basis for deriving the Federal Communi¬ 
cations Commission’s Engineering Standards. Thus, I am 
certain that WQXR, with its present 10 kilowatts power, de¬ 
livers a useful night-time signal to listeners located at dis¬ 
tances far greater than the 345 miles determined under the 
Federal Communications Commission’s Engineering Stand¬ 
ards. Similarly, I am certain that with the requested 50- 
kilowatt WQXR operation, a useful night-time service will 
be delivered far beyond the radius of 715 miles determined 
from the Federal Communications Commission’s Engineer¬ 
ing Standards. Thus, the expected interfering effects of the 
proposed operation of the KWCO transmitter in Chickasha, 
Oklahoma, would result in my opinion and belief, in a far 
greater loss of service from WQXR to its present and fu¬ 
ture distant night-time listeners than is indicated by the 
figures derived above from the Federal Communications 
Commission’s Engineering Standards. 

(signed) John V. L. Hogan 

Subscribed and sworn to before me this 11th day of No¬ 
vember, 1946. 

(signed) Arthur F. Huntington 
Arthur F. Huntington 
Notary Public. 

My commission expires March 30, 1947. 
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In the United States Court of Appeals 
For the District of Columbia 

No. 9419. 

Pioneer Mercantile Company 


v. 

Federal Communications Commission. 

NOTICE OF APPEAL 

Pioneer Mercantile Company, a California Corporation, 
licensed by the Federal Communications Commission to 
operate Broadcasting Station KPMC, Bakersfield, Cali¬ 
fornia, on the frequency 1560 kilocycles with 1 kilowatt 
power, unlimited time, and directed by order of the Com¬ 
mission to obtain authority for use of 10 kilowatts power, 
says that it is aggrieved and its interests are adversely 
affected by a decision of the aforesaid Commission ren¬ 
dered August 19, 1946, and made final November 7, 1946, 
granting without hearing the application of Washita Valley 
Broadcasting Corporation for modification of a construc¬ 
tion permit to establish a new station at Chickasha, Okla¬ 
homa, to operate on the frequency 1560 kilocycles with 250 
watts power, unlimited time. Pioneer Mercantile Company, 
ns appellant herein, now gives notice of its appeal from 
said decision pursuant to Section 402(b) of the Communi¬ 
cations Act of 1934, as amended. 

STATEMENT OF REASONS FOR APPEAL 

1. There is now pending in this Court an appeal (Docket 
No. 9373) from a decision of the Commission of August 1, 
1946, granting without hearing the application of Washita 
Valley Broadcasting Corporation for a new station at 
Chickasha, Oklahoma, on the frequency 1560 kilocycles 
with 250 watts power, unlimited time. The action of the 
Commission herein complained of authorizes without hear¬ 
ing modification of the same decision and disturbs the 
status quo which in justice to petitioner should be main¬ 
tained pending determination of the appeal. The said 
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action of the Commission is arbitrary and capricious and 
an abuse of discretion in failing to designate for hearing 
the said application for modification pursuant to the pro¬ 
visions of Section 1.387 of the Commission’s Rules of 
Practice and Procedure, and in not affording appellant an 
opportunity to be heard at any stage of the proceedings. 

2. Appellant is aggrieved and its interests are adversely 
affected by the Commission’s decision because the oper¬ 
ation of a station as proposed at Chickasha, Oklahoma, 
would substantially impair the interference-free broadcast 
service of Station KPMC which would be satisfactorily 
rendered to substantial areas and populations in the west¬ 
ern and southwestern sections of the United States and 
would similarly destroy the service expected to be rendered 
by KPMC with 10 kilowatts power as contemplated in its 
present pending application (FCC File No. B5-P-4868). 

3. On March 4, 1941, appellant originally filed its appli¬ 
cation to change frequency from 1600 kilocycles to 1560 
kilocycles and to increase its power from 1 kilowatt to 10 
kilowatts. This application was granted insofar as use 
of the frequency 1560 kilocycles was concerned on condition 
that petitioner would “pursue at a later date its request 
for authority to increase power to 10 kilowatts” (See at¬ 
tached Commission Order, Exhibit 1), and petitioner 
accepted the authorization on that condition. Petitioner 
was unable to install 10 kilowatts at that time because of 
the wartime freeze but understood that it would be re¬ 
quired to comply when equipment became available as it 
now is. The correspondence in the Commission’s files rel¬ 
ative to said matter indicates that it was the Commission’s 
expectation that Station KPMC would be operated so as 
to render maximum service to the 500 uv/m 50 per cent sky- 
wave contour when equipment became available. (See 
attached letter of Federal Communications Commission to 
Station KPMC, dated March 28, 1941, Exhibit 2.) Said 
application has never been dismissed, and petitioner has 
pursued the request for 10 kilowatt authority as set forth 
in the Commission’s Order of February 24, 1942, and such 
intention is shown by its application (File No. B5 P-4868) 
for 10 kilowatts power filed on April 22, 1946. 

4. Appellant has been operating Station KPMC under 
Section 3.25(b) of the Commission’s Rules and Regulations 
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as a station assigned to a clear channel which during night¬ 
time hours of operation is protected to the 500 uv/m 50 per 
cent skywave contour. It has been operated on 1560 kilo¬ 
cycles with 1 kilowatt power since May 27, 1942, and in¬ 
tends to make use of 10 kilowatts power as soon as the 
Commission reinstates its authority pursuant to the Com¬ 
mission’s order of February 24, 1942 (Exhibit 1). In the 
Commission’s Standards of Good Engineering Practice, it 
states: 

“The Class of any station is determined by the 
channel assignment, the power, and the field intensity 
contour to which it renders service free of interference 
from other stations as determined by these standards. 
* * * Any station to which the interference is reduced 
so that service is rendered to a contour normally pro¬ 
tected for a higher class will be automatically changed 
to that class if consistent with its power and channel 
assignment.” 


Since KPMC would be rendering service to its 500 uv/m 
50 per cent skywave contour without interference, it would 
automatically be classified for such service. Insofar as the 
Commission’s decision rests upon a finding that “classifi¬ 
cation of either Station KPMC or WQXR as I-B stations 
would be in derogation of Cuba’s I-B priority to use of 
the frequency 1560 kilocycles under NARBA” the decision 
is inconsistent with the Commission’s Rules and Regula¬ 
tions (Sec. 3.25(b)) and the Standards of Good Engineering 
Practice. 

5. The Commission’s decision is erroneous as a matter 
of law if, and insofar as, it rests upon the validity of exec¬ 
utive extension of the North American Regional Broad¬ 
casting Agreement on February 25, 1946, without ratifica¬ 
tion bv the Senate of the United States. 

6. The Commission’s decision is contrary to public inter¬ 
est, convenience and necessity in that it deprives the 
United States of such rights as it may properly claim for 
I-B operation of stations on 1560 kilocycles at the coming 
conference for revision of the North American Regional 
Broadcasting Agreement. 

7. The Commission’s decision is based upon invalid 
grounds insofar as it recognizes Cuban exclusivity, or even 
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priority on 1560 kilocycles, since Cuba has not made use 
of 1560 kilocycles as required by the express provisions of 
NARBA, and by such non-use has relinquished any Treaty 
rights it may have had to use of the frequency 1560 kilo¬ 
cycles for a I-B station. 

8. The Commission’s decision disregards the pending- 
clear channel hearings (FCC Docket 6741) to which appel¬ 
lant is a party and at which a determination of allocation 
policy on all frequencies specified in Rule 3.25 (including 
1560 kilocycles) is to be made. It was arbitrary and 
capricious for the Commission to take action at this time 
in an individual matter without hearing and so nullifying 
the possibility of appropriate classification resulting from 
the clear channel hearings. 

9. The Commission’s order violates the Communications 
Act of 1934, in that: 

(a) It will result in a substantial modification of appel¬ 
lant’s license, considered in conjunction with the 
Commission’s order of February 24, 1942, without 
having afforded it an opportunity to be heard as 
required bv Section 312(b) of the Communications 
Act of 1934. 

(b) It results in a change in the class and character of 
the frequency 1560 kilocycles without consent or 
hearing as required by Sec. 303(f). 

(c) It results in a degradation of service on 1560 kilo¬ 
cycles which will be prejudicial to the rights of the 
United States under the North American Regional 
Broadcasting Agreement without affording appel¬ 
lant an opportunity to be heard in its own behalf 
and on behalf of the large number of listeners it 
serves. 

10. The Commission’s order is in conflict with decisions 
of this Court requiring simultaneous or joint consideration 
of pending applications where mutually destructive elec¬ 
trical interference is involved and at the time said order 
was made, and for some time prior thereto, appellant had 
pending its application for 10 kilowatts (FCC File No. 
B5-P-3118, filed March 4, 1941, and File No. B5-P-4868, 
filed April 22, 1946). 
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Wherefore, appellant prays for judgment of this Honor¬ 
able Court reversing the said decision of the Federal Com¬ 
munications Commission and granting such further relief 
as to the Court may seem just and proper. 

Pioneer Mercantile Company 
Licensee of Station KPMC 

LoUCKS & ScHARFELD 

Its Attorneys 

(Signed) Arthur W. Scharfeld 
By Arthur W. Scharfeld 

752 National Press Building 
Washington 4, D. C. 

November 20, 1946. 


NOTICE. 

To Federal Communications Commission 
Washington, D. C. 

Please take notice that the foregoing “Notice of Appeal” 
and “Statement of Reasons for Appeal” will be filed forth¬ 
with in the United States Court of Appeals for the District 
of Columbia. 

(Signed) Arthur W. Scharfeld 

ACKNOWLEDGMENT OF SERVICE. 

Service of a true copy of the foregoing “Notice of 
Appeal” and “Statement of Reasons for Appeal” is 
acknowledged this 20th day of November, 1946. 

Federal Communications Commission 
By T. J. Slowie (signed) 
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EXHIBIT 1. 

58144 Public Notice 2-25-42 
Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 6222. 

File No. B5-P-3118. 

In re Application of 
Pioneer Mercantile Company (kpmc) 
Bakersfield, California 
For Construction Permit 

ORDER. 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 24th day of 
February, 1942; 

The Commission, having under consideration the petition 
of Pioneer Mercantile Company for reconsideration and 
grant without hearing of its application for construction 
permit to change frequency of Station KPMC, Bakersfield, 
California, from 1600 to 1560 kilocycles, increase power 
from 1 to 10 kilowatts, and install a new transmitter and 
antenna at a different location; and 

IT APPEARING, That the applicant has represented to 
the Commission that if the application is granted in part, in¬ 
sofar as authority is requested to change frequency to 1560 
kilocycles, it will pursue at a later date its request for 
authority to increase power to 10 kilowatts, install a new 
transmitter and antenna at a different location, and that 
it will comply with any subsequent requirements of the 
Commission that it increase power to 10 kilowatts, install 
a new transmitter and antenna and move antenna site; and 

IT FURTHER APPEARING, The Commission being 
fully informed in the premises, that the granting of that 
part of the application which requests authority to change 
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frequency from 1600 to 1560 kilocycles would serve public 
interest convenience and necessity; 

IT IS ORDERED, That the petition and application, in¬ 
sofar as they request authority to change frequency of Sta¬ 
tion KPMC from 1600 to 1560 kilocvcles, BE, AND THEY 
ARE HEREBY GRANTED. 

Federal Communications Commission 

(Signed) T. J. Slowie 
T. J. Slowie, 

Secretary 
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EXHIBIT 2 

Federal Communications Commission 
Washington, D. C. 

March 28, 1941 

Pioneer Mercantile Company 
Radio Station KPMC 
307Ms East 21st Street 
Bakersfield, California 

Re: File No. B5-P-3118. 

Gentlemen: 

Reference is made to your application, File No. B5-P- 
3118, for construction permit to move transmitter site, 
change frequency, increase power and install new antenna. 

The Commission is considering your application and it 
appears that certain engineering data in answer to Section 
18 and 19 of F. C. C. Form No. 304 does not convey the in¬ 
formation required for proper consideration. Specifically, 
you are requested to furnish the Commission with: 

(1) The area and population of the proposed 0.5 mv/m 
ground wave contour for day and night operation. 

(2) More detailed information in regard to the measure¬ 
ments made to establish the ground conductivity in the 
vicinity of Bakersfield. (The present and proposed ground 
wave contours as shown on Figure 4 and other maps of 
your engineering affidavit do not appear to be based on the 
same conductivity.) 

(3) The method used to establish the secondary service 
contour of the proposed 10 kw operation. As determined 
by the standards of good engineering practice, and using 
the antenna specified in your application, the Commission 
is unable to determine that there will be any secondary ser¬ 
vice resulting from 10 kw operation, i.e., a sky wave exceed¬ 
ing 0.5 mv/m 507' of the time. 

Action on your application will be withheld pending re¬ 
ceipt of the above information. The information should be 
submitted in the form of an amendment in accordance with 
Section 1.74 of the Rules of Practice and Procedure. 

Very truly yours, 

T. J. Slowie, 

Secretary. 



32 


Public Notice 
96309 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B3-P-4373. 

In re Application of 

Washita Valley Broadcasting Corporation 
Chickasha, Oklahoma 
For Construction Permit 

DECISION AND ORDER DENYING PETITIONS FOR 

RECONSIDERATION 

BY THE COMMISSION: 

The Commission has before it two petitions for recon¬ 
sideration and hearing filed on March 22, 1946, by Inter¬ 
state Broadcasting Company, Inc. (WQXR), New York, 
New York, and on March 27, 1946, by Pioneer Mercantile 
Company (KPMC), Bakersfield, California. Both are di¬ 
rected against the action of the Commission March 7, 1946, 
granting without hearing the application of Washita Valley 
Broadcasting Corporation, Chickasha, Oklahoma, for con¬ 
struction permit (File No. B3-P-4373) to use the frequency 
1560 kc, with 250 watts power, unlimited time. On March 
30,1946, Washita Valley Broadcasting Corporation, Chick¬ 
asha, Oklahoma, filed its opposition to the WQXR petition, 
and on April 2, 1946, it filed its opposition to the KPMC 
petition. 

Station WQXR. New York City, presently operates on 
the frequency 1560 kc, with 10 kw power, unlimited time. 
It has pending before the Commission an application for 
construction permit (File No. Bl-P-4506) filed January 23, 
1946, requesting an increase in power from 10 kw to 50 kw. 
Station KPMC, Bakersfield, California, presently operates 
on the frequency 1560 kc, with 1 kw power, unlimited time, 
and has pending an application for construction permit re¬ 
questing increase in power to 10 kw (File B5-P-4868). 

The WQXR petition for reconsideration alleges that Sta¬ 
tion WQXR, in effect, has been operating since its estab¬ 
lishment under licenses from the Commission as a Class 
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I-B station and that every effort has been made by the 
licensee to develop sky-wave service ; that a substantial per¬ 
centage of regular listeners of Station WQXR receive ser¬ 
vice only from its sky-wave; that operation of the proposed 
Chickasha station on the frequency 1560 kc, with 250 watts 
power, would “tend to destroy this important sky-wave 
service”; that the pending WQXR application to increase 
power to 50 kw on 1560 kc was filed prior to the recently 
held Conference to reconsider the terms of the North 
American Regional Broadcasting Agreement, and was in¬ 
tended to preserve the rights of the United States under 
the provisions of the Agreement to the use of the frequency 
1560 kc for Class I-B stations; that the Chickasha grant will 
jeopardize such assignment. WQXR prays that the Com¬ 
mission either set aside its March 7, 1946, grant to Chick¬ 
asha; designate that application for hearing wfith leave to 
WQXR to intervene; or, in the alternative, limit the pro¬ 
posed Chickasha station to daytime operation governed by 
local sunset in New York; or assign Chickasha some other 
frequency. 

On April 5, 1946, Interstate Broadcasting Company 
(WQXR) filed a supplement to its petition for reconsider¬ 
ation, suggesting the assignment of the frequency 1600 kc 
to Washita Valley Broadcasting Corporation, and sub¬ 
mitted therewith an affidavit of its consulting engineer as 
to the availability of that frequency for use in Chickasha, 
Oklahoma. On April 15, 1946, Washita Valley filed its 
opposition to the Interstate supplemental petition. The 
opposition challenges the availability of the use of the fre¬ 
quency 1600 kc at Chickasha, Oklahoma. 

The KPMC, Bakersfield, California, petition for recon¬ 
sideration alleges that the Commission’s February 24, 
1942, grant of its application for authority to operate on 
1560 kc, with 1 kw power, was conditioned on KPMC’s 
willingness to request higher power at a later date; that 
petitioner has on file an application requesting authority 
to increase power to 10 kw (File No. B5-P-4868); that so 
operating, KPMC will comply with all the requirements for 
Class i-B operation on that frequency; that the Chickasha 
assignment to use the frequency 1560 kc will destroy peti¬ 
tioner’s proposed secondary service. Petitioner prays for 
the same relief as that requested by Interstate Broadcast¬ 
ing Company, Inc. (WQXR). 
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Both Stations WQXR, New York City, and KPMC, 
Bakersfield, are assigned the use of the frequency 1560 kc 
for use as Class II stations, and as such they are, under 
the Commission’s Rules and Standards, entitled to protec¬ 
tion to their 2.5 mv/m (ground-wave) contours at night. 
The North American Regional Broadcasting Agreement 
designates the frequency 1560 kc as a clear channel, avail¬ 
able for the assignment to Class I and Class II stations, 
and Appendix I, Table III of the NARBA assigns 1560 kc 
for Class I-B use at Havana, Cuba, with no power restric¬ 
tion and no requirements for the use of a directional 
antenna. There are no Class I stations listed for the use 
of this frequency. (See Table III, Appendix I, attached to 
the NARBA). Under the supplement to the 1937 Treaty- 
signed at the Engineering Conference in Washington, 
D. C., January, 1941, the assignment of WQXR as a Class 
II station on 1560 kc was agreed to. The Cuban Govern¬ 
ment signified its intention of making use of that frequency 
at Havana by a 5 kw, Class II instead of a Class I-B sta¬ 
tion, and thereafter Cuba agreed to permit WQXR to oper¬ 
ate with a non-directional antenna until such time as Cuba 
made use of the I-B assignment. WQXR now operates 
with 10 kw, non-directional, under a license conditioned as 
follows: 

“This license is granted upon the express condition 
that it may be cancelled, or modified, by the Commis¬ 
sion, without a hearing, in the event Cuba signifies its 
intention of establishing a Class I-B station on 1560 kc, 
and the licensee fails to take necessary steps in time to 
prevent the causing of electrical interference thereto, 
in accordance with the requirements of the North 
American Regional Broadcasting Agreement.” 

Thus the Commission has expressly recognized Cuba’s pri¬ 
ority of use on 1560 kc under the Treaty, and WQXR’s 
assignment as a Class II station. 

The operation of Station KPMC at Bakersfield, Califor¬ 
nia, using either 1 kw or 10 kw, is licensed under the North 
American Regional Broadcasting Agreement, as a Class II 
station. Classification of either Station KPMC or WQXR 
as I-B stations would be in derogation of Cuba’s I-B 
priority to the use of the frequency 1560 kc under the 
NARBA. 
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Operating as Class II stations, WQXR and KPMC will 
not receive interference within the normally protected 0.p 
mv/m day or 2.5 mv/m (ground-wave) night contours of 
their services, from the proposed Chickasha station; and 
this regardless of the power used by either WQXR or 
KPMC. Nor will either limit the proposed Chickasha 
station. 

In the absence of any showing by either petitioner of any 
objectionable interference, whether operating with the 
power they presently use, or as WQXR proposes with 50 
kw in accordance with its pending application, or KPMC 
proposes with 10 kw, both operating as Class II stations, 
there appears to be no valid basis for setting aside the 
Chickasha grant. Accordingly, IT IS ORDERED, This 1st 
day of August 1946, that the petitions of Interstate Broad¬ 
casting Company, Inc. (WQXR), New York City, and 
Pioneer Mercantile Company (KPMC), Bakersfield, Cali¬ 
fornia, for reconsideration and hearing BE, AND THEY 
ARE HEREBY, DENIED. 

Federal Communications Commission 

(signed) T. J. Slowie, 

T. J. Slowie, 

Secretary. 
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Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B3-MP-1919 

In re Application of 

Washita Valley Broadcasting Corporation 
Chickasha, Oklahoma 
For Modification of Construction Permit 

DECISION AND ORDER ON PETITION FOR 
RECONSIDERATION 

By the Commission: 

The Commission has before it (1) a petition filed Septem¬ 
ber 9, 1946, by Pioneer Mercantile Company (KPMC), 
Bakersfield, California, for reconsideration directed 
against the action of the Commission August 19, 1946, 
granting without hearing the application of Washita Val¬ 
ley Broadcasting Corporation, Chickasha, Oklahoma, for 
modification of construction permit, so as to seek approval 
of antenna site, and approval of new transmitter location 
at approximately .2 miles west of United States Highway 
81, Chickasha, Oklahoma (File No. B3-MP-1919); and (2) 
the petitions filed November 5, 1946, by Pioneer Mercantile 
Company (KPMC), Bakersfield, California, and Interstate 
Broadcasting Company, Inc. (WQXJR), New York, New 
York, for interim relief as follows: (a) that the Commis¬ 
sion withhold the issuance to applicant, Washita Valley 
Broadcasting Corporation, of any construction permit or 
modification thereof; (b) that if any construction permit 
or modification thereof has been issued, that it be recalled; 
(c) that action on any pending application for license be 
deferred pending determination of the appeals now pend¬ 
ing in the United States Court of Appeals for the District 
of Columbia in Causes Nos. 9373 and 9372, in the matters 
of Interstate Broadcasting Company, Inc. v. F. C. C. and 
Pioneer Mercantile Company v. F. C. C.; and (d) that no 
program tests or other form of temporary or regular oper¬ 
ation be authorized. 

The construction permit (File No. B3-P-4373), which the 
Commission granted on March 7, 1946, authorized the 
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Washita Valley Broadcasting Corporation to construct a 
new standard broadcast station at Chickasha, Oklahoma, 
to use the frequency 1560 kc, with 250 watts power, un¬ 
limited time. A site was specified in that application, but 
after the grant thereof, the Civil Aeronautics Authority 
notified the permittee and the Commission that the site 
specified was not acceptable to it, and Washita Valley 
Broadcasting Corporation thereupon filed its application 
(File No. B3-MP-1919), for modification of its construction 
permit so as to request approval of antenna site and a new 
transmitter location acceptable to Civil Aeronautics 
Authority. 

The petitions for reconsideration filed March 22, 1946, 
by Interstate Broadcasting Company, Inc. (WQXR) and 
on March 27, 1946, by Pioneer Mercantile Company 
(KPMC), directed against the original action of the Com¬ 
mission March 7, 1946, granting without hearing the appli¬ 
cation of Washita Valley Broadcasting Company, for con¬ 
struction permit (File No. B3-P-4373) alleged that the 
operation of the Washita Valley station as proposed would 
destroy WQXR’s present skywave service and also 
WQXR’s proposed secondary service as shown by its pend¬ 
ing application for the use of 50 kw power, on 1560 kc; that 
said operation of the Washita Valley station would destroy 
the proposed secondary service of Station KPMC as shown 
by its pending application to increase power to 10 kw, on 
1560 kc. On August 1, 1946, the Commission denied the 
petitions of KPMC and WQXR, stating that these stations 
were assigned the use of the frequency 1560 kc. as Class II 
stations, and, as such, under the Commission’s Rules are 
not entitled to protection upon their 2.5 mv/m groundwave 
contours at night; that classification of either station as 
Class I-B would be in derogation of Cuba’s Class I-B pri¬ 
ority to the use of 1560 kc, under the North American Re¬ 
gional Broadcasting Agreement. The decision also stated 
that KPMC at Bakersfield, California, using either 1 kw 
or 10 kw, and WQXR in New York City, using either 10 kw 
or 50 kw, under the North American Regional Broadcast¬ 
ing Agreement as Class II stations, will not receive 
[groundwave] interference within their normally protected 
0.5 mv/m day or 2.5 mv/m groundwave night contours 
from the proposed Washita Valley station, and this regard¬ 
less of the power used by either of them. 
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The basis for the KPMC petition for reconsideration is 
that there is now pending in the United States Court of 
Appeals for the District of Columbia an appeal from the 
Commission’s Decision granting without hearing the 
Washita Valley application for construction permit; and 
that the action of the Commission now complained of, 
authorizing modification of this construction permit, “dis¬ 
turbs the status quo”. Petitioner does not state in -what 
manner the “status quo” will be disturbed. Petitioner 
therefore requests that the Commission’s action of August 
19, 1946 “be reconsidered and set aside, or designated for 
hearing # * * ”, There is no allegation in this petition for 
reconsideration that the action of the Commission approv¬ 
ing the antenna site, and new transmitter location as indi¬ 
cated, would have the affect of changing in any way the in¬ 
terference situation existing between petitioner’s station, 
KPMC, Bakersfield, California, and the new Washita Val¬ 
ley Broadcasting Corporation station at Chickasha, Okla¬ 
homa, as authorized by the original grant to Washita Val¬ 
ley, and, as a matter of fact, the modification of which the 
instant petition is directed has no such affect. 

The petitions of KPMC and WQXR for interim relief 
are, in effect, requests for stay orders. The basis stated for 
this relief is that justice requires the status quo be main¬ 
tained during the pendency of the appeals, since petitioners 
have had no hearing or opportunity to be heard with 
respect to their allegations of interference, and petitioners 
urge that “it is of greater importance for listeners to re¬ 
ceive present interference-free services of Station KPMC 
and WQXR than to have them deprived of such services 
merely to permit the temporary rendition of a doubtful ser¬ 
vice from applicant’s proposed station”. 

Upon examination of the application of Washita Valley 
Broadcasting Corporation, Chickasha, Oklahoma, the Com¬ 
mission found the applicant to be legally, financially, tech¬ 
nically and otherwise qualified to be a licensee; that there 
is no station located in Chickasha, Oklahoma; that opera¬ 
tion of the proposed Chickasha, Oklahoma station would 
not result in interference to any existing station within con¬ 
tours normally protected under the Rules, Standards and 
NARBA; and that a grant of the Chickasha, Oklahoma 
application would serve the public interest. The Commis¬ 
sion is of the opinion that the KPMC petition for recon- 
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sideration raises no issues not already disposed of by the 
Decision and Order denying KPMC’s petition for recon¬ 
sideration directed against the original Washita grant; 
and that a denial of the KPMC and WQXR petitions for 
interim relief will not result in irreparable injury to peti¬ 
tioners and will be in the public interest. 

THEREFORE, IT IS ORDERED, This 7 day of Novem¬ 
ber, 1946, that the petition of Pioneer Mercantile Company 
(KPMC), Bakersfield, California, to reconsider the action 
of the Commission August 19, 1946, granting the Washita 
Valley Broadcasting Corporation application for modifica¬ 
tion of construction permit (File No. B3-MP-1919, BE, AND 
IT IS HEREBY, DENIED; and the petitions of Pioneer 
. Mercantile Company (KPMC), Bakersfield, California and 
Interstate Broadcasting Corporation (WQXR), New York, 
New York, for interim relief, BE, AND THEY ARE 
HEREBY, DENIED. 

Federal Communications Commission 

T. J. Slowie, 

Secretary. 


